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A Study on the Elements of Copyright Infringement 

 

StudentȸSyuan-Ru Lin                   AdvisorȸDr. Min-Chiuan Wang 

Institute of Technology Law, National Chiao Tung University 

ABSTRACT 
Traditionally, courts often face many difficulties and uncertainties when considering 

cases of copyright infringement due to the many types of works involved that can be 

copyright protected. The multi-faceted nature of copyrighted works is the source of many 

controversies and heated debates in among legal scholars and legal practitioners.   

 

In Taiwan, when the court is considering copyright infringement, it usually emphasizes 

heavily on two criteria: ñaccessò and ñsubstantial similarityò as the overall determining 

factors when the court is making judgment. However, whether just considering these two 

factors alone are legally sufficient and valid is a matter of much debate.  Furthermore, 

Taiwanôs copyright act only stipulates the effect of copyright violation, it says little if any on 

how to determine copyright infringement. Consequently, it is very important to surmise a 

reliable procedure and essential factors involved in determining copyright infringement.  

 

In this thesis, the author will begin by categorizing and elaborating on some of the most 

influential legal theories behind what constitute as copyright infringement from both U.S. and 

Taiwan jurisprudence. Furthermore, the author will also provide a thorough introduction on 

some of the early Taiwan high courtôs decisions on copyright infringement that had 

incorporated legal theories from America in their rationale. As the result of from these early 

judgments, many lower courts decisions also follow the legal reasoning and factors set forth 

in the high courtôs decisions when making their own judgment on copyright infringement.  

 

Moreover, this paper will also incorporate some of the less discussed criteria and legal 

theories regarding copyright infringement in Taiwan from multiple sources such as law 

reviews and legal journals from U.S. From analyzing literatures from these sources, the author 

will attempt to put forth some suggestions and observations for Taiwan court to consider when 

making judgment on copyright infringements.     

 

This paper will analyze and perform statistical tests on cases of copyright infringement 

gathered from Intellectual Property court since its inception in July 2008. This result will be 
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compared with judgments made in American courts and sorted by different legal reasoning 

and factors used by these courts when making their decisions. Comparatively in Taiwan, 

factors and procedure used in copyright infringement litigation are highly diverse among 

different courts. The diversity of judgment on similar issues is the source of uncertainty for 

the general public and undermines general publicôs reliance to the legal system due to the 

unpredictability in courtôs decision making process. Consequently, author will analyzes and 

categorizes legal theories and judgments from both courts in Taiwan and United States, in an 

attempt to propose a reliable procedure and a set factor to consider when making judgment in 

copyright infringement. Hopefully this paper will serve Taiwanôs courts by providing more 

reliable criteria and procedure to follow in the cases involving copyright infringement; while, 

serve the publicôs interest by increasing reliability of courtôs decision making process. 

 

KeywordsȸCopyright Infringement, Access, Substantial Similarity, Copying, Improper 

Appropriation, Striking Similarity, Total Concept and Feel Test, Iterative Test, Pattern Test, 

Ordinary Observer, Probative Similarity 
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Ϛȳ  

ṅשׁ 1.1  ṅӭᾼשׁ

ṅשׁ 1.1.1  

ᵂ῏█ѡׁ֯ש ѝᾼ ȲӔ ЛҏḆֻᾼ І Ȳ‍ ᷂ᴞАἬׁש

ẞᾼѝ ϱᴟᴞАᾼ ᵫМȲᵀֽױϚẃȲ ᶻצ Ẕ҃ᵂ῏ ᵂᾼ ȴ

ὑ╥ᵂ῏ὑ ϱ Ȳṅ כ ᵂ – ᾼ ԈⱢᴶȹ Ϡ‍ ֵ ȲỞ

᷄ЛẞϚ ᾼ ȴ ᴖ ᵒḟȲ Ẕ╥ᵡ ᷄ҏ Ȳ֯ ֵᵒḟМȲֵ

ᾎ ᷂ɦ ɧ ɦ ᴿɧᵂⱢᵒד ᵂ – ᾼ ԈȲᵀ╥ Ẕ҃ᾼᵒצ╥ Ѡ

ᾎȲ ᴖ ṷᵒ ѠᾎЬ ḥצứ ȲϷḥצϚứᾼ ⁄ȲἬѿі Ӑѝᵂ῏ ṅשׁ

ᵂ – Ԉȴ 

ṳѹᵂ῏▲ ᵂ ᾎП ứ Ȳ ᵂ ᾎ г Ệ ứ ᵂ – Ȳᵀ╥

ṳḥצ ứ ᵂ – ᾼ ԈȴҬ֯צ▲ ᵒḟ Ȳ ῀ ϱ ֵҙѿ ᵫ╥ᵡ

ɦᶻ ɧẃᵒ ᵂ – Ȳṳѹ᷂ᶻ ԈиⱢɦ ɧ ɦ ᴿɧȴᵀ╥ὑᵒד

ᵂ – Ȳ ὑᵒ Ԉ╥ᵡ Ẓ Ԉ ḟứềȹᾓѹȲ ᵂ ᾎ ᶙ

ԓḥצ ẞɦᶻ ɧȳ Ἠ ▲֯῏ᴿȲᴖѹᵂד ᵒḟ Ȳᵒḟ ֯

ᴿᾼד ԈϱϷצЛ֝ᾼӣ ȲẂֽɦ Ὼᴿɧȳɦ ᴿɧȲṅ ᴶ ӣ И╥Ӕ

ᾼềȹἬѿ ὑѿϱ Ȳі ᵂ῏ׁשṅ П ȴ 

 ṅӭᾼשׁ 1.1.2

רּ ц ᾼ ∟ȲԛѿῺרּד ṩṥ ϱ ᾎ ѿц ᾎ ᾼᵒḟȲ

ȳѩ רּ цᶺ ὑᵒ ᵂ – רἨЛ֝ᾼ֮Ѡȴѹּ֝ד ᾼ ᾎ

Ȳ ὑᵒ ᵂ – БᴩПדצȲ רּ ᵒḟП∟ȲҠ Ҡѿ᷄ẞ ᾎ Ҡѿ

ᾎᾼ֮Ѡȴ ὑ ᵂ – ᾼᵒ ѠᾎȲѿ ẞᾼᵒḟᴖṕȲṳḥצϚứᾼѠ

ᾎȴӐׁשṅ П∟ȲϷ רּ ᾼ ếᵒḟ Ҡѿ᷄ẞҠẁ ᾎ ᴕП

ᵒ Ѡᾎȴ 
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ṅѠᾎשׁ 1.2 ṅשׁ  

 ṅѠᾎשׁ 1.2.1

Ӑѝ ԒЮ רּ ѿц ὑ ᵂ – ᾼṓ Ȳиέ юҏ П

ἘȲП∟Ю Ὼרּד ᵒḟế ᵒḟ ὑ ᵂ – ᾼᵒ ȲṳѹЮ רּ ᾎ ế

ᾎ ╥ֽᴶᵒ ѿцẔМᵒ ᾼ ᶧȴП∟ԛּ᷂ר ῺХדȲ ὑ ᵂ – ᾼᵒ

ḟếᶺ ᾎ Ӵ∟ɎӖכ ד97 7ѣ 1ѡП∟ɏ ὑ ᵂ – ᾼᵒḟ оȲ

᷄ҏ ᾼ ᵒ Ѡᾎȴ ∟ ᾎ ᾼᵒ ╥ᵡצШ ҷȲֽ Ὠצ ҷᾼ Ȳ

ԛ ҷ ᷄ẞι Ȳѿּר ᾼᵒ ѠᾎⱢ Ȳԛ רּ ᾼᵒ Ѡᾎ╥ᵡҠᵂⱢ

ᾎ ֯ ᵒ ᾼ ᴕȴ 

ṅשׁ 1.2.2  

Ӑѝѻ ṅשׁ רּ᷂ ∟Ȳԛ רּ ᾎ ᾎ ᾼᵒ

ѠᾎҒѿЮ ȴּר ᵒḟѠ ѿ LexisṆ 1ῺХדȲ֢ רּ ṥ ϱ ᾎ ᾼᵒḟȷ

ᵒḟѠ Ȳ ֯ ᾎ ӴП∟ᾼᵒḟȴᶺכ ᾼ иȲ֪ ᾎ

Ἤ ᾼ ԈҔ╗ӖṶ Ϛ ϡ ȳ֑ Ṷ ϡ ԈȲ ᶺ Ӵכ ᾎ Ȳ

Ӽ ὑ ᾎ ПȲ╝ӐѝӼ ẓ╓ ἤП ᾎ ᵒḟȲѿц ᾎ ᵒḟ

ϤӐѝׁשṅП МȲ ϱ ᵒḟСѿ оȲṳѹЮ ẔМ ὑ ᵂ – Ԉ

Ɫ Пᵒḟȴ∕ ֥ רּ ᶺ ὑ ᵂ – ᵒ ԈП ֝∟Ȳ ҏᶺ

֯Ɫ ᵂ – ᵒ ҠⱢ ᴕПѠᾎȴ 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
1
 Lexis.com, http://www.lexisnexis.com/ap/auth/. 
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ϡȳ ᵂ – Пᵒ Ԉ 

רּ 2.1  

Ӑ ԒЮ רּ Мϡ♆ ῏Пṓ Ȳ ῏ ᵂ – ԈҒѿиέṳѹ

ҏᵒ ᾼ ᶧȴ֯Ӑ ᾼ ∟ ᷂ϡ♆ ῏ᾼṓ Ϛ ῶ Ȳṳѹѩ ẔМ

Л֝ᾼ֮Ѡȴ 

 

Ӑẃ ᵂ ֽὨ רּ Ἤạứᾼ ᵂ ᾎᾎ ứẃ Ȳᵒ ᵂ – ṳЛ

ᵺ Ȳᵀ╥֪Ɫϯԝ ֪ṿ ᵂ – ᵒ ὑ 2ȸ 

Ϛ╥ Ӵ ᵂ(parallel independent creation)ᾼ ἘȲ֯ ᵂ – Ȳ ᵫ

Ӈ Ὑצ ᵂ Ȳṳѹ Ὑ ᵫ– Ẕ ᵂ ȴT ╥ֽὨ ᵫ Ὑ Ӵ ᵂᾼ Ȳ

ᵛṿ ᵫᾼ ᵂ ᵫᾼ ᵂ‍ צᴿϷḥד ᵂ – ᾼ Ȳᴖѹ ᵫϷḥצ–

ᵫ ᵂ ᾼԉᴶ צ ᵓȴҫҵȲ ᵫ ᵫᾼ ᵂ Ҡ ╥ еԚ Ɏpublic 

domain sourceɏἬᶻ ẃᾼȲ֪ⱢеԚ ᾓⱢ’ ự ȲḀἨ‍ ҅

ᵂ Ἤ’ П ȲẂֽ ҅ ϢП ᵂȷ ὑԓ ϢӖеԚἬצП ᵂȲЛắ ᵂ

ᾎἬ’ ȴ ᵫ Л╥ Ӵ ᵂȲ֝ ֮Ȳ ᵫϷ֪ⱢЛ╥ Ӵ ᵂἬѿḥ֥צ ᾼ

֣ ᵫ ȴеԚ ╥Є ҠѿṿӣᾼȲЛ ֪Ɫ ᵫᾼ ᵂ ᵫ

ᴿȲד Ɫ ᵫ╥ ᵂ ᾼ– ᴩⱢϢȴ֯ᵒ Ӵ ᵂᾼ Ȳ צ ֵ֪ ᴕ

Ȳ ᵒכ ᾼ ἤȴ 

ϡ ᵒכ ᾼ ֪╥Ȳ ᵂ – ṳЛ Ḗ ᾼֿ ᶻ Ȳ ᵛ ᵂ

– ṳЛ Ḗᶙ ᾼ Ȳᵛṿצ ֵѱ◕ἤᾼ Ȳ ᵫ צ╥ ᾼҠ ἤȴẂֽ

Learned HandᾎỪ֯ Nichols v. Universal Pictures Corp.
3 МἬ ẞᾼȸɦ ’ ѝ

ᵂ╥− ᾼȲᵀ╥Л ╥ ὑ ᾎἨ╥ạứᾎᾼ’ ȲЛ ֿ ϱᾼ ≈’ ȴ

ֽὨ ӣѝ ҟ’ ᾼ Ȳᶻ ҃Ϣ ᵂᾼϢ Ӧ‍ ȳЛ ᾼḂ ᴖ

ᾼạצ ȴɧ ṕПȲ ╥ Ḃ ṷ ᾼ ҰṳЛ ṿ– ᴩⱢϢ ᵂ – ϱ

ᵍ ȴֽὨ ᵫế ᵫᾼ ᵂЛ╥ᶙԓϚ Ϛ ȲЬ Ҡ כ ᵂ – ȴ 

ѿϱẒ῏╥֯ᵒ ᵂ – ᾼ Ȳ֪Ɫ֯ᵒ – Ӈ ᴕ ‍ ֵᾼ֪ Ȳ

ᴖѹᵒ ѩ ѿ ȲἬѿѿϯ Ю ᾼϡ♆ּר ῏᷂ ᵂ – ᵒ ᾼ Ԉ

ᴕצ ᾼ֪ Ϛ ѩ ᾼ ȲҠѿ ẁᶺ ᾎ ֯ᵒ ᵂ – П

ᴕȴ 

                                                 
2
 ROGER E. SCHECHTER & JOHN R. THOMAS, INTELLECTUAL PROPERTY: THE LAW OF COPYRIGHTS, PATENTS, 

and TRADEMARKS 168 (2003). 
3
 Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930), cert. denied, 282 U.S. 902 (1931). 
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2.1.1 SCHECHTER & THOMASП– ᵒ  ה

Ϛ♆╥ּר ῏ Roger E. Schechterѿц John R. Thomas ֯ Intellectual 

Property : The Law of Copyrights, Patents, and TrademarksϚ МἬ ᾼ ᵂ – ᵒ

ȴ֯ Ἤạד1976 ᾼּר ᵂ ᾎ ứȲҬ ᵫ– ᵫПԉᴶϚ צ

ᵓᾼ Ȳ ᵫ Ҡѿ ҏ ᵂ – ᾼ Ȳᾎ М ứ ᵫ– ᵫԉᴶ ứּ֯ר

ᵂ ᾎ 106 П צ ᵓȲ ╥ ὑ ᵂ ᾼ– ȴ 

כ ᵂ – Ȳ Ԓ ᵫӇ צ ᵂ ȲϷ ╥ ᵫ ȲӇ ֥צ

ᾎᾼ ИҠѿ ȴSchechter ѿц Thomas ֯ М ẞᵒ ᵂ – П

כ ԈⱢȸ 

Ϛȳ ᵫ ᵫ ᵂɎproof of copyingɏ 

ɎϚɏ ᵫӇ Ὑ ᵫ Ẕ ᵂɎaccessɏ 

Ɏϡɏ ᵫӇ ὙẒ ᵂП  ῺᴿἤɎresemblanceɏצ

ϡȳ ᶻ ᴩⱢ ᾎ√ϱᾼЛכ ậӣɎproof of improper appropriationɏ 

ɎϚɏ ᵫᶻ ᾼ и╥ắ’ ᾼῶ Ɏcopied material must be protected 

expressionɏ 

Ɏϡɏ  ᴿɎsubstantial similarityɏד

Ϛ ԈȲ ᵫ ᵫᾼ ᵂ╥Ϛ ᾼṶצ╠ Ȳᵀ╥ Ṷ ṳЛ ὑ

Ὑ ᵫצᾎ√ϱᾼ ԉȲἬѿӇ Ғϱ ϡ ԈɦЛ ậӣɧẃᵒ ᵫ╥Л╥Ӈ

ᾎ√ϱᾼ ԉȲϯ и◕ Ẓ Ԉ4ȴ 

2.1.1.1 ᵫ ᵫ ᵂ 

ױ ɶcopyingɷ Ɫɦ ɧȲ…֪ὑױ ◕ᵒ ȲỮӑ ᵫБⱢᶻ

ᴩⱢȲ ᶻ Ϛ ȴ ױ ◕ Ɫᵒ ᵫ╥ᵡ ᵫ ᵂȲỮӑᵒ

ᵫБ ᾎ√ ԉȲ֪ᴖ Ɫ Ɫᶔ ȴ ᵫֽᴶ Ὑɦ ɧᴩⱢȹ

Ὑ ᵫᾼ ᴩⱢҠѿӦ᾿ Ἠ ὙȴֽὨ ᵫҠѿ ҏ᾿ ȲẂֽ

ӭ ϢȲ Ὑ ᵫ צ ᴩⱢȲᵀ╥ậ ‍ ᵺ ȲϚ ᴖṕṳḥֽצ

᾿ױ ᾼ ȴ֪Ɫ ᵂ ᾼ– ᴩⱢ−ю╥֯ ӭ ПϯἬ ᾼȲἬѿֵ ᵫҬ

Ὑ ᵫᾼᶻ ᴩⱢȴ Ӈ ὙẒ иȲ Ϛ╥ ᵫӇ

Ὑ ᵫ ɎaccessɏẔ ᵂȲֽὨ ᵫ ẃḥ᷂҃צᾼ ᵂ ԉᴶϢ ᾼ Ȳ

ЛыҠ Ӣ ᾼᴩⱢȷ ϡⱢ ᵫӇ ὙẒ ᵂП Ὼᴿἤצ

ɎresemblanceɏȲֽὨ Ὑ ᵫצ ᵫᾼ ᵂṳЛ כ ᴩⱢȲ Ӈ Ẓ

ᵂП Ὼᴿἤȴצ╥ Ẓ иᾼ Ὑד ȲֽὨҠѿכד ὙὙ Ὼᴿἤ5Ȳ

⁄ Ϛ иᾼɦ ɧ Ҡѿӣѩ ᾼ ὙȲчПӼ ȴᵀ╥ ֽᴶȲ

Ẓ и Ӈ ὙȲֽὨҬצ ὙẔМПϚᾼ ╥Л Ὑ ᵫצ ᴩⱢᾼȴ 

                                                 
4
 SCHECHTER & THOMAS, supra note 2 at 169. 

5
ɦὙױ  ῺᴿɧП … ᴕ Ὑ ᴔ ϝᾪ ᵂ ᾎ ϡҌ 405 ὑɶstriking similarityɷ

П ȴ Ὑ Ȳ ᵂ ᾎ IIȲ 405Ɏ2009ɏȴ 
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2.1.1.1.1 ᵫӇ Ὑ ᵫ ɎaccessɏẔ ᵂ6
 

Ϛȳ ᵫӇ Ὑ ᵫ Ẕ ᵂȲ ὙᾼѠᾎצ᾿ ȲẂֽ

ᵫ ҏ ṕ Ὑ ᵫᾼ Ӑ Ὅ֯ ᵫᾼ е⅍ȳἨ῏╥ ᵫᾼCDὍ֯ ᵫᾼ МȲ

ṷ ╥ ὑ ἤᾼ ȴᵀ╥ֽὨ ᵫḥ ᾎ ҏֽױ ᾼ Ȳ Ӈ

ҏ Ȳѩֽ ᵫ ᵂ֯Ӏ ϱ‍ ᾼ Ȳῂ Є Ҡѿ ὔậ ᵫᾼ

ᵂȲ Ϸ╥ҠѿᵂⱢ Ὑ ᵫצ ᾼ ȴѿ Bright Tunes Music Corp. v. Harrisongs 

Music, Ltd.
7Ϛ ⱢẂȲ ᵫἬ ᵂᾼ ɦHeôs So Fineɧԝ֯פ ᴩ Ϛ֤Ȳ֯ ╥

‍ ᾼ Ȳפ ắפ Ὸᾼ ⇔Ṝѿ Ὑ ᵫ HarrisonҠѿ Ṇᾨ ȴ֝פ

Ҡ ȲᾎỪ֯ᵒ ɦ ɧ Ԉ ȲֽὨṆᾨ ᵂ╥ ế Њ ȲẔї

ѩ ֣ ṷ ᵂ╥ѩ ὔậ ṳ ᾼ ᵂȴ 

ֽὨЛ╥ֽױ῀֤Ἠ╥Ữӑ ᴩᾼ ᵂȲ ᵫ Ӈ ҏ ᵫצҠ ᾼ Ṇ

ᾨ ᵂᾼ ȴẂֽ ᵫ ҃ ᾼ ӐἨ῏╥Њ ᷾ Є₤ᾼ еҨȲ Ϛ

◕ Ȳ ᵫןẞ еҨЊ ῀ ᵫẔ ᵂЛ ậᾼ ȴᵀ╥֯ϚדП∟Ȳ

еҨ ᴩϚ Ȳ ᾼв ế ᵫᾼ ᵂצὙ ᾼῺᴿἤȴֽὨ еҨѻ

ᾼ ᵂϢ╥ еҨᾼ ȲᾎỪ֯ї ϱҠ Ɫ еҨ╥צ Ҡ

ѿ ᵫᾼ ᵂȲ ‍ еҨҠѿ Ὑ ᵫᾼ ᵂế ᾼ ᵂϢᶙԓ

Ȳѩֽ ᵫеҨҠѿ Ὑ ᾼ ᵂϢᶙԓḥצ ᵫᾼ ᵂȴ 

ҫϚ ѠᾎҠѿ Ὑ ᵫ ᵫᾼ ᵂ╥Ȳ ᵫ ᵫᾼ ᵂ Ὑצ Ὼᴿ

ἤɎstriking similarityɏȴ ≈╥ ᵫȳ ᵫᾼ ᵂצ‍ Ὑ ᾼῺᴿἤȲᴖ Ϛ֥

ᾼ ╥ ᵫ כ ᵫᾼ ᵂȲᵡ⁄Ẓ ᵂЛ ᴿȴֽὨד֮ױֽ ᵂᾼ

в ὔ ὙὙ ᾼῺᴿἤȲẂֽ ᵫ Ϛ ᾼ ȲֽὨה ᵫᾼ

ה ᵫ ‍צה ֵ֮Ѡ֝ד Ȳᾎ ⇔ ᵫ ᵫᾼ ᵂᴖצ

ᴩⱢȴדч֮ȲֽὨ ᵫ ᵂ╥ѩ ȳ ᾼȲẂֽ ᾼἼ♆פּ ᵂȲ

Ҭצ █ṷи ᾼ ᴶᶮᾭἬ ᾼכ ѱȲ֪ Ɫв ᾬѩ ȲἬѿϚ ᾓẃ Ȳ

ὔῺᴿᾼ ѩ Ȳ Ӈ ӣẔ҃ᾼ ᵒ ╥ᵡצ ᵂ – ȴ 

 

2.1.1.1.2 ᵫӇ ὙẒ ᵂП ῺᴿἤɎresemblanceɏ8צ
 

ϡȳ ᵫӇ ὙẒ ᵂП ῺᴿἤȲֽὨצ ᵫ Ὑ ᵫ

Ẕ ᵂȲᵀ╥Ẓ ᵂП ṳḥצԉᴶᾼῺᴿἤȲϷḥצ ᾎ Ὑ ᵫצ ᵫ ᵂ

ᾼ ṶȴẂֽ ᵫ֯ МὍ ɦ ᶹɧ Ӑ Ȳ ᵫ ɦ ᶹɧȲᵀ╥Ҭ

ᵫ ᵂᾼԉᴶϢҠѿ῀ ҃ᾼ ᵂṳḥצᶻ ᶹ Мᾼԉᴶѱ◕Ȳ ḥצ

ᾼ ȴἬѿ Ὑ ᴩⱢȲ ᵫӇ ὙẒ ᵂП  Ὼᴿἤȴצ

֯ ֵᾎ√ ґ иᾼ Ԉ−ֵ ӣɦsimilarityɧẃậ҅ɦresemblanceɧȲ

                                                 
6
 SCHECHTER & THOMAS, supra note 2 at 170. 

7
 Bright Tunes Music Corp. v. Harrisongs Music, Ltd. 420 F.Supp. 177 (D.C.N.Y. 1976). 

8
 SCHECHTER & THOMAS, supra note 2 at 171. 
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ⱢϠṮѦ Ȳ ᵂ ῏ Alan Latmanӣɦprobative similarityɧӣẃ Ϛ иᾼ

ԈȲLatman Ἤӣᾼ Ɫ Ȳᵀ╥ Schechter Thomas ⱢⱢϠ

ᾎ ὑ ȲἬѿӣɦresemblanceɧ ȴ֯ ᵫ Ὑ ᵫצ ᾼ П∟ȲҬ

ᵫҠѿ Ὑԉᴶ ⇔ᾼῺᴿἤɎresemblanceɏȲ Ὑ ᴩⱢȴ֯ᵒ ױ

и Ȳᵛṿ ᵫ ᵫᾼῺᴿἤ╥֯׀ ᵂМЛắ’ ᾼ иȲϷ ╥ ἘᾼכиȳἨ

῏╥е ȳṶ иϷҠѿכ כ ᾼ ԈȲ֪Ɫ Ὑױ иᾼῺᴿἤȲẔӭᾼ

֯ὑ Ὑ ᵫ צ╥ ᾼᴩⱢȴᴟὑ ᵫֽὨҠѿ Ὑ Ϛ ◕Ἤ ᾼὙ Ὼᴿ

ἤɎstriking similarityɏȲ ҠѿЛ Ὑױ иᾼῺᴿἤȲ֪Ɫᵒ Ẓ ᵂП צ

Ὑ Ὼᴿἤᾼ ȲẔ Б ҔᵶϠῺᴿἤᾼכиȲἬѿ֯ и Лӣԛ Ϡȴ 

ҫҵҠѿ ᵫȳ ᵫᾼ ᵂП ╥Л╥֝דצᾼ ẃ ὙẒ ᵂ ᾼῺᴿ

ἤȴ֯ ᵫѠ Ȳ ᵫ ᵂМҠ דצ ⇔Ȳ֯Ṷ ϱἨ῏╥ᶾ ϱᾼ ȲҠ ╥

ᵫЛ ἬӜᾼ ȲϷצҠ ╥֪Ɫ ᵫ╝ Ӝᾼ Ȳӭᾼ╥ṮѦ҃Ϣ– Ẕ

ᵂ Ȳ֪ᴖ ϯП ṰȴẂֽ ᾼה ῏Ҡ ֯ ᾼ ה ὍϤ█ṷЛד ᾼ

ȲֽὨ ᵫ ᾼ֝דצ ȲֽױϚẃȲ Ҡѿ Ὑ ᵫ╥ ᵫᾼ ᵂȴ

ᴖѹ֯ ϱȲ ᵫȳ ᵫᾼ ᵂП ֽὨ֝דצᾼ Ȳ ֯ ᵂ – Ԉ

ȲᾎỪὑї ϱ Ɫױ צ ᾼ Ὑϩȴ 

ᾼ֤צ֯ Feist Publications, Inc. v. Rural Telephone Service Company, Inc.
9 МȲ ᵫ

ѻ Ẕ ᵂᾼ ắẞ ᵂ ’ ȴ֯ᵒ Ϛ ◕ᾼ Ȳ ᵫ ᵫᾼ

╥ ᾼȲ֪Ɫ ᵫᾼ ╥ᴞӦ☼ ᾼ ᵂȲṳѹ ᾛ Ӂ֯ῂ Є

П Ȳ ᵫ‍ ὔậ ȷ ᵫᾼ ᵫᾼ ԚצϚϾϮᴍ ᾼв ֝ד╥

ᾼȴ ᵫѻ Ẕ в ╥ ᵫ Ӵׁשṅ ᶙכᾼȲᵀ╥ױ ᵫ ҏϚ ‍ צ

ᵓᾼ ȲϷ ╥֯ ṷϚϾϮᴍ ᾼв МȲẔМצҳ ╥ ᵫ╝ ᵂכ

ᾼȲᵀ╥ ҳ Ϸצҏ ֯ ᵫᾼ Ȳ Ṝѿ Ὑ ᵫ

צ ᵫᾼ ȲϷ ╥ ᵫᾼ ᵂȴ Ӑ Ɫ ᵫ ȲᵀṳЛ╥

֪Ɫ ứ ᴩⱢᾼ Ȳᴖ╥֪ⱢЛ ậӣ ȲϷ ╥ϯϚ Ԉᾼ …ᴖ ȴ

ᴖȲӦӐ Ҡѿ ẞȲ֯ ᵒ Ԉᾼ ȲԚ֝ ╥Ϛ ‍ ᾼ ȴ 

2.1.1.2 Л ậӣɎPROOF OF IMPROPER APPROPRIATIONɏ10
 

ᵛṿϱ Ϛ Ԉᾼ ᴩⱢ ᾼכ ȲṳЛ҅ῶ ᵫ ╥ ᵂ ᾼ– ᴩⱢϢȲ

֪Ɫ כ ᴩⱢ ╥ Ὑ ᵫצṶ ϱᾼᶻ Ȳᵀ╥ ╥ ֥ᾎ√ ȲϷ ╥Л

ậӣᾼ ԈȲИҠѿ ᵫ– ᵫᾼ ᵂ ȴẂֽ ᵫֽὨ ᵫ ᵂᾼ їɦ

ἘɧȲ֪ⱢЛ╥ῶ ȲἬѿЛ ᵂ Ἤ’ ȴ ᵫӇ ϚḔ ὙЛ ậӣȲ֯

Ԉ Ȳ ᵫӇ Ὑϡ῏Ȳ Ϛ῏Ɫ ᵫᶻ ᾼ и╥ắ’ ᾼῶ Ɏcopied 

material must be protected expressionɏȷ ϡ῏Ɫ ᴿɎsubstantial similarityɏȴ֯ᵒד

ᴿᾼד Ȳ ⁄ϱ ӣϚ ᾼ ῏ẃ ᵂȲ ᵫ ᵂế ᵫ ᵂ

                                                 
9
 Feist Publications, Inc. v. Rural Telephone Service Company, Inc., 499 U.S. 340, 361 (1991). 

10
 SCHECHTER & THOMAS, supra note 2 at 173. 
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ắ’ ᾼῶ и╥ᵡצ  ᴿȴד

 

2.1.1.2.1 ᵫᶻ ᾼ и╥ắ’ ᾼῶ Ɏcopied material must be 

protected expressionɏ11
 

ᵂ Ӑᾼ ἘȲ ╥ ᵫӇ ᶻ ᾼ╥ ᵂᾼῶ ȲᴖЛ╥ ἘȲἬѿӇ

֯ ᴩⱢᵒ ᶙ ∟Ȳԛᵒ ᵫ╥ᵡᶻ ᵫᾼῶ иȴ ᵂ – Ѡצה−

ֵ ȲиⱢᶙԓᶻ ѱ ᶻ Ȳ֯ԓ ᶻ МȲֽὨ ᵫ ὙẔ ᵂ ֥ ἤᾼ

ḖȲϷ ╥ ᵫ צ ᵂ Ȳ ᵫֽױԓ ᾼᶻ ᵫ ᵂᵛҠ Ὑצ ᵂ – ȷ

ᵀ╥ѩ ᾼ ╥ѱ ᶻ ȲֽὨ ᵫṳ‍ԓ ᶻ ȲᴖҬ╥ ᶻ ᾼѱ◕ ᾼ

Ὅ֯ ᵫԓ ᵂ Ȳ╥ᵡ ╥Ҡѿ כ ᵂ – ȹ ᵫᾼᶻ ╥ѱ◕Пᶻ Ȳ

╥Л ᵂ – ᾼ ԉȲѹֽὨ ᵫҬ╥ᶻ ᵫ ᵂῶ ᾼᵶ ѩ ҟ

ᵒ Ϡȴ 

ֽὨБ ֥ ᾼ ԈȲẂֽ ᵫ ᵫ╝Ṷѻ ᾼ▐ Ȳ ᵒ ᾎ√

Ȳᵒ ᾼ ὨҠ ╥֥ᾎἨ῏Л֥ᾎȲ כ ᵫ╥Л╥ ֥Л ậӣᾼ Ԉȴ֯

ẂІ Ȳᵒ Л ậӣᾼ ȲҠѿ Ӧ ╝Ṷᾼв Ἠ῏╥▐ Ȳ и ắ’

ᾼῶ ѿцЛắ’ ᾼ ἘȴLearned HandᾎỪ ҏɦἼ ᾎ12ɧɎabstraction 

testɏȲ֯Ἴ ᾎ Ȳ ᵒ ѠᾎצẔ Ȳᵀ╥ Єᾼ ╥ᵒ ᾼꜜ

֯− Ȳ Ϣḥ ᾎὙ ֮и ᴶ῏╥ Ἐȹᴶ῏╥ῶ ȹ֪Ɫ ꜜ ‍ ѻ

Ȳḕ ₤ᾼ Ԉ ЛыϚ ȲἬѿ ꜜ Ӈ ứȴ֯ Peter Pan Fabrics, Inc. 

v. Martin Weiner Corp.
13 МȲLearned HandᾎỪ ẞȸɦӘ ᾎצϚ Ὑ ᾼ

Ҡѿ֯ Ἐếῶ П ҏϚ Ὑ ᾼꜜ ȲἬѿᾎỪӇ ứɎad hocɏȴɧᴖ

∟ⱢϠ ṜἼ ᾎᾼЛṜȲ ϟṥ ϱ ᾎ Ϸ֯ᵒḟМ ҏɦ Ἐц

ᾎ14ɧɎtotality or total concept and feelɏȴ ὑ Ἐцῶ ᾼ иȲѿϯ Ю Ẃ

Пȴ 

֯ Beal v. Paramount Pictures Corp.
15 МȲ ᵫц ᵫᾼ╝Ṷ ד╥ ѵІẞּר

᷄ Ȳᵀ╥ѯѵ ч Ȳᴖ ѵІ ắד ȴ ᵫц ᵫᾼ╝Ṷѻ ▐ Ȳױֽ╥

Ẓ ᵂП Ҭצṷ Л֝ᾼ֮Ѡȴᾎ ᷂╝Ṷв ȳṔᴥȳ Ὲ￼ ϚϚиέП∟Ȳ

ᾎ Ἤ ẞᾼ ⱢȲ ЄѠ֣╥−ῺᴿᾼȲT ╥ Ẓ ᵂ╥ Ἐếѻ ᾼῺᴿἤȲ

ḥצẞ ῶ ᾼ ⇔ȲϷ ╥Лắ ᵂ ’ ȴἬѿ ᵫỆ צ ᵫᾼ ᵂȲᵀ

╥֪Ɫ ᵫᶻ ᾼ и╥ ἘᴖЛ╥ῶ ȲϷ ╥ᶻ ϠЛắ ᵂ ’ ᾼ иȲ╝ᵒ

ḟ ᵫЛ כ ᵂ – ȴ 

                                                 
11

 Id. 
12

 Ἤ ᾼɦἼ ᾎɧ ╥Ԓ᷂ ᵫế ᵫᾼ ᵂМЛắ ᵂ ’ ᾼɦ Ἐɧᵔ ∟Ȳ᷂ ϯẃắ

ᵂ ’ ᾼῶ Ғѿѩ Ȳ ṷῶ ẃᵒ ᵫ╥Л╥צ– ᵫᾼ ᵂ ȴ 
13

 Peter Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d 487 (2d Cir. 1960). 
14

 ᴕ Ὑ Ȳ ᵂ ᾎ IIȲ 362Ɏ2005ɏȴ 
15

 Beal v. Paramount Pictures Corp., 20 F.3d 454 (11
th
 Cir. 1994), cert. denied, 513 U.S. 1062 (1994). 
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ὑ Sheldon v. Metro-Goldwyn Pictures
16 МȲ ᵫᾼ ᵂⱢ ү ȳ ᵫᾼ ᵂⱢ

Ȳ ╥Ḃ ᴞ ╝Ṷȴ ᵫᾼ ү ⱢȲϚ ЅӢⱢϠ ѷ￼ ֻᾼḽӢȲ

ᴖּ᷂ Ӑᾼ Ϣ◖ײȲ ∟ ЅӢ ᾎ ᵒḟ ȴ ᵫ╝Ṷ Ӕᾼ￼ Ӣὑ

Ȳᵀ╥ ᵫ᷂ ү ᾼ╝Ṷ￼ ứ֯ Ȳפּ ᵫ МЅӢᾼ Ϣ╥  ᶪ ᾼ

῏ȷ ᵫᾼ ╥ ᴕ█Ӑ ᵂᴖכȲ֪Ɫ Ӑ Мצ ֵ ╥ ╝Ṷ Ӣ

ᴖẃᾼȲἬѿ ᵫᾼ ү Ϸ╥ ὑ ╝Ṷȴ ᵫ᷂ Ӑ ὁכ Ȳв М ֵ

ế ᵫᾼ ү ȴẂֽ֝ד ᵫ МЅӢ Ϣᾼ╝ Ϸ֯⁮ּר☺Ɏ  ᶪᴯ ὑ

ɏȲ☺רּ⁮ ᵫ МЅӢἬӣᾼ◖ ᵫ ү МЅӢӣᾼ◖ ȴ֝ד ᾼ

иέ∟ȲLearned HandᾎỪ Ɫ ᵫ ὁ иБ ἘɎideaɏ ꜜ ẞῶ

ɎexpressionɏȲLearned HandᾎỪⱢϠ᷄ Ɫ ―ᾼᵒ ѠᾎȲἬѿ ҏἼ

ᾎɎabstraction testɏȲ ѠᾎԒ᷂Лắ’ ᾼ Ἐᵔ Ȳԛ᷂ắ’ ᾼῶ Ғѿѩ Ȳ

ῶ Мᵒ Ẓ ᵂ╥ᵡצ ᵂ – ᾼ ȴ 

ᵀ╥ֽὨ Ѡᾎ ⇔ ӣᾼ Ȳ⁄Ҡ ṿ ᵂ Ϣ ’ ᾼᵓ ᴖЛױ֪

’ ȴֽѿ ᵂᴖṕȲֽὨ ᾼв ╥Ṷ ɎЛắ ᵂ ’ ɏȲ֪Ɫ ṷ Ӑ

Лắ’ ᾼ и П∟Ȳ ẞϚứᾼ ἤȲ Ҡѿắẞ ᵂ ᾼ’ Ȳᵀ╥ֽ

ὨṿӣἼ ᾎ ᾼ ȲṶ ᵔҟП∟Ҡ ϷЛ֯׀ϠȴẂֽן Ҍᾼכ

Ȳ ᵂМḕ Њ и ╥Ṷ Ȳ Ṷ Ӑṝ╥Лắ’ ᾼȲᵀ╥ֽὨן

῏ ᾼ Ҡѿắẞ’ ȷ ᴖȲֽὨѿἼ ᾎ Ṷ ᵔҟᾼ Ȳ

Ӑ ắẞ’ ᾼ Ѡה Л ắẞ ᵂ ’ ȴἬѿⱢϠ ṜἼ ᾎᾼ Ȳ

ϟṥ ϱ ᾎ ֯ᵒḟ ẞϠ Ἐц ᾎɎtotality or total concept and 

feelɏȲ ╥ѿ ПȲѩ Ẓ ᵂП ₇ᾼѻ ἤế ȲᴖЛ╥ ᵂ

иȴ 

ϟṥ ϱ ᾎ ֯ Sid & Marty Krofft Television Productions, Inc. v. McDonaldôs 

Corp.
17 МȲ ᵫ╥ KrofftȲ ᵫ╥ ȲẒ ╥ ᵂЊὣхᾼ ӭȴ ᵫᾼ

ӭ ⱢɦH.R. PufnstufɧȲ╝Ṷ ╥Ϛ זּ ᴥᾼϢᾬỰᴰ֯█Ϛ Њ

ϱ Ȳ Њ ПⱢɦLiving Islandɧȴ╝Ṷ צ ṛ ᾼЄ ȳ ᾼ ӐȲ

ϱᾼӀ ╥Ϛ ᾼ Ȳ ᾼ ╥Є ѿцЄ ђȴ ᵫ Ӑ Ӧѿϱ

ṷṶᾬᵂⱢẔ ᵫᴩ Ȳ ӐϷ ậ Krofft ᾼ Ȳᵀ╥ ᵫ ᾎậ Ȳ ᴖ

ᵫᴞАᵂϠϚ Њ ⱢɦMcDonaldôs IslandɧȲ Њ Ϸצ Ϣоᾼ ᾬȳố

ᶎᾼἡ ếӢᾬ ȲЊ ᾼӀ ╥ɦMayor McCheeseɧȲ҃ᾼ Ϸ╥Є ȴᾎ

ἴ ӣἼ ᾎȲᴖ╥ѿ Ἐц ᾎ Іȴ֪Ɫ ᵫȳ

ᵫᾼ ᵂ ╥ ֵֵЛ֝а Ἤ ᴖכȲЛҠѿϚϚѩ Ȳᴖ╥Ӈ ȴ

ᾎ иέП∟Ȳ Ɫ ᵫ֯ Ϛ Ṷ ᾼ ᴩⱢ╥ ֥ᾼȲ ᴖиέẒ ᵂ

ὑᾎ√ ᾼ иȲṳ Ɫ ᵫ ᶻ ᵫắ ᵂ ’ ᾼῶ иȲ иέ∟

Ɫ Ẓ ᵂᾼ Ἐȳ ᾼȲẒ֝ד╥ ᵂП צ ᴿȲἬѿᵒḟד ᵫ–

ᵫᾼ ᵂ ȴ 

                                                 
16

 Sheldon v. Metro-Goldwyn Pictures, 81 F.2d 49 (2d Cir. 1936). 
17

 Sid & Marty Krofft Television Productions, Inc. v. McDonaldôs Corp., 562 F.2d 1157 (9th Cir. 1977). 
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Ἐц ᾎ ṜϠἼ ᾎᾼ Ȳᵀ╥ṿӣ Ἐц

ᾎᵒ Ȳ צ╥ ⇔’ ᵂ ᾼ ȴẂֽ ᵫȳ ᵫᾼ ᵂֽὨ ╥ѿ Ђѩ

Ṹᾼ Ɫ ἉȲҬ╥Ғϱ҃ ᾼ Ȳ ֪Ɫ ᵫȳ ᵫ ╥ ὑ ЂѩṸ

ᾼ ȲẔМЄ иᾼв ╥і ЂѩṸᾼ ἬѿϚ Ϛ ȴֽὨ ӣἼ

ᾎᾼ Ȳ֪Ɫ ЂѩṸᾼ ὑеԚ ȲἬѿ᷂҃ᾼ иᵔҟȲԛᵒ

ᵫȳ ᵫ Ӵ ᵂᾼ иѩ ȷᵀ╥ֽὨӣ Ἐц ᾎȲ֪Ɫ ›

Ἤ ᾼȲ ẒԈ ᵂ ᾼ Ἐȳ ᴖṕד ᴿȲד ᵫ ‍צ ᾼҠ ἤ

כ ᵂ – ȴἬѿẒ ᾎ Ẕצ ȳ Ȳ Learned HandᾎỪἬṕȲӇ

ᾼ ἤᴖ ứȴ 

 

ᴿɎsubstantial similarityɏ18ד 2.1.1.2.2
 

∟Ϛ Ḕ ╥ ὙѿϚ ῏ᴖṕȲ Ɫ ᵫᶻ ᵫắ’ ᾼῶ и

╥ɦ ᴿɧȴֽד ϝṥ ϱ ᾎ иέ ᵂ – ᾼ Ԉ Ȳ ᵒ ɦ ᵫṆᾨ

ᵂ╥ᵡ ᵫ ᵂדᴿȲẔדᴿᾼ ⇔ѿ ὑϚ ֥ ПϢ ҏ ᵫЛ ậӣ

ᵫắ’ ᾼῶ иȴɧ 

֪Ɫ֯ иᾼᵒ ╥ѿϚ ῏ᾼṔ⇔ᵒ ᴿȲἬѿ╥−ѻד ᾼȴᵀ╥

Ɫᴶ ӣϚ ῏Ȳ╥֪Ɫ ᾎМ ᵶϠ ᵂ ᾼ ӭᾼȴֽὨ ᵫᾼ ᵂ

ế ᵫᾼ ᵂ╥ ᴿᾼד Ȳ ῏ ᵫᾼ ᵂП∟Ȳ ЛӇ ᵫᾼ ᵂȲ

ᴖѹ֪ⱢẒ ᵂП ╥ ᴿȲἬѿϷד Л ῏ԛҟ ᵫ ᵂᾼ ȴṳ

ѹẒ ᵂֽὨ ᴿᾼד Ȳ ‍ ᵫ Ѧ ҃ᾼ ᵂȲᵡ⁄ ᵫ ҷҟ҃ױ֪

ᾼ ȴԛ῏ȲֽὨ ᾼ֪ Ҡѿ Ғ ᵫ ᵂᾼ Ȳ Ӈ Ѧ ᵫӢ

ᵫ צ’ᴿᾼᵂ₇Ȳѿד ᵂ♄ ᾼ ȲϷ ╥’ ᵂ Ӑᾼ ֪ȴ 

֯ иᵒ ᴿᾼד ╥−ѻ ᾼȲᵀ Ϛṷצ╥ Ӑᾼ ⁄ ׂȴ

Ẃֽ֯ᵒ ᴿד Ȳ ᵫ֯ ᵫ ∟Ȳ ᵫИ֯ ᵂ ҒϠ ᾼа Ȳ

ṷ а Л ֯ᵒ ᴿᾼד ᴕ ҟȴẂֽ ᵫᶻ ᵫ ֵ МᾼẔ

МϚ Ȳᶻ П∟Ȳ ᵫҒϤϠ‍ ֵ ᾼ Ȳ ṷ ᾼ ֯ᵒ ᴿᾼד

ȲЛ ԝϤᴕ Ȳ ╥ӣ ᵫӐẃᶻ ᾼ ẃᵒ ᵫ ᵫП ╥ᵡצ

ᴿȲЛד ֪Ɫ ᵫҒϠ ֵ ᵫᾼ ԉȴ 

ᾎ ֯ ӣϚ ῏ ᾎ Ȳ Ϡ Ɫѻ ᾼ ПҵȲ ҫҵϚצ ᵺ ᾼ

֮ѠȲ ╥ Ṇᾨ ᵂ‍ ᾼ Ȳ֪Ɫ ᵂᾼ ⇔ṳЛ╥Ϛ ῏Ҡѿᵒ

ᾼȲἬѿ֯ ᾓ ӣϚ ῏ ᾎᾼ Ҡ Лы֥ ȷԛ῏ȲֽὨṆᾨ

ᵂᾼ ṳЛ╥ ῂ Є Ȳᴖ╥ ứ Ȳ Ӈ ѿ ᾼ

ᵒ ⱢӔ ȲẔᵒ ᾼṔ⇔ Ϛ ῏Ἤᵒ ᾼṔ⇔╥ЛϚ ᾼȴẂֽ Dawson v. 

Hinshaw Music, Inc.
19 МȲ╥ᵒ Ẓ ᴿᾼד Ȳפ ╥פ ᾼ Ȳפ Ɫ

                                                 
18

 SCHECHTER & THOMAS, supra note 2 at 177. 
19

 Dawson v. Hinshaw Music, Inc., 905 F.2d 731 (4th Cir. 1990). 
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ɦEzekiel Saw De WheelɧȲᾎ ֯ᵒḟ ẞȲϚ ᴖṕ֯ᵒ ᴿד ȲӣϚ

῏ ᾎ╥֪ⱢṆᾨ ᵂ╥ Ϛ Ἤ ᵂᾼȷᵀ╥ֽὨṆᾨ ᵂ╥ ѩ

ᾼ Ȳѩֽ╥ ПϢЂИ צ Ṇᾨ ᵂПḟứᾼ Ȳ ᾎ ≈ᴕӣ

Ϛ ᾎ╥Л╥ ᾼ ᵒ ҏẒ ᵂᾼ ᴿד ȹ֯Ӑ МȲᾎ Ɫ

ᾼפ ╥ ᾼ╓ ȲἬѿЛ ӣϚ ῏ ᾎȲ֪Ɫ פ

ᾼ ╥Лפ ῂ Є ᵂᾼȲᴖ╥ ѩ ᾼ Ȳ֯ᵒ ϱ ╥ ӻӦ

ᵒ Ẓ ᵂП ╥ᵡצ ᴿד Ɫ ȴ֯П∟ᾼ ᵂМȲϷ֪Ɫ

╥ѩ ᾼ ȲἬѿϷ╥ӣ Ϣẃᵒ ȲᴖЛ╥ӣϚ ῏ᾼᵒ Ѡ

ᾎȴ 

ᾎ ֯ ӣϚ ῏ ᾎᾼ Ȳ ᾨצ᷂╥ ᾼẒ ᵂԓ

Ẓ῏П ╥ᵡצ– ᵂ Ȳᵀ╥ṳḥ᷂צЛắ’ ᾼ Ԉ Ȳ Лắ’ ᾼ и

Ϛ ѩ ȲἬѿ ắ᷅ ȴᵀ╥ Ὼѩ ᾼᵒḟ ⱢȲֽὨ ӣϚ ῏

ᾎᵒ ᴿד Ȳᾎ Ԓ Лắ’ ᾼ ἘП∟Ȳԛ᷂ắ’ ᾼῶ иӻ

Ϛ ῏ Ɏ ╥Ӧ ẃᵒ ɏȲӦױҠṓȲᾎ ֯ᵒ ᴿᾼד

Б Ḃ ֵȴ 

2.1.2 NIMMERП– ᵒ  ה

Nimmer Ϛ♆ ῏ Ȳ Ɫ ᵫ֯ ᵂ – МȲӇ ὙẒ Ԉ20ȸ 

Ϛȳ ᵫӇ Ὑ צ ᵂ Ɏownership of a valid copyrightɏ 

ϡȳ ᵫӇ Ὑ ᵫӑ ֝ ᶻ Ẕ ᵂ Мẓצ ἤᾼ ᵂכиɎcopying of 

constituent elements of the work that are originalɏ 

2.1.2.1 ᵫӇ Ὑ צ ᵂ  

Ϛ ԈⱢ ᵫӇ Ὑ צ ᵂ Ȳᴟὑֽᴶ Ὑ ᵫצ ᵂ ȲҠѿӣϯԝ

Х ֪ Ὑȸ 

1. ᵂ῏П ἤɎoriginality in the authorɏȷ 

2. Ṇᾨ ᾼҠắ ᵂ ’ Ɏcopyrightability of the subject-matterɏȷ 

3. ᵂ П ֪ Ɏa national point of attachment of the work, such as to permit a claim 

of copyrightɏȷ 

4. ᾎứᶮה ԈɎcompliance with applicable statutory formalitiesɏ 

5. ╥ᵡ ṶϢ Ɏif the plaintiff is not the author, a transfer of rights or other 

relationship between the author and the plaintiff so as to constitute the plaintiff as the 

valid copyright claimantɏȴ 

ѿϱХ ₤ Ҡѿ Ὑ ᵫ צ ᵂ ȴҫҵȲֽὨ ᵫצ ᵂ ᾼ Ȳ֪Ɫ

֥ ᵫ צ ᵂ ᾼῶ Ɏprima facie evidenceɏȲױ ᵂ

                                                 
20

 4 MELVILLE  B. NIMMER & DAVID  NIMMER, NIMMER ON COPYRIGHT, æ13.01, at [A] (2010). 
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ᾼ ὙҠѿ ứ ᵫБ ὙẔ ᵂᾼ ἤȲ ὑ ᵫᴖṕ╥‍ ᵓᾼצ ȴ

ᵂ ֪Ɫ Ṝ ᵂ Ө ᶧ ԈȲ Ὑ ᵫ╥ ᾼ֥ᾎеӖȲ֝ ϷҠѿ

Ὑ ᵂ ϢᾼṝиȲἬѿҠѿ֥ ᵫ ֥ ᵂ ᾼ֥ᾎ Ԉȴ֪ᴖױ

ẓ ᾼ ὙϩȲױ ԉ ẞ ᵫṝϱȴ 

ᵀ╥ֽὨ ᵂ Лᵓᾼ Ἤ╚ ᾼ Ȳ ᵫҠѿӣҫҵẒ Ѡᾎ

ὙẔ ᵂᾼ ἤȴ Ϛ ╥ ᵫ֯ᶙכ ᵂ∟ȲҠѿ᷂҃ᾼ ᵂ׀Ὅ֯‍╜Ἀ

ᾼ֮ѠȲᵂⱢ ἤᾼ ȲҠẁⱢ Ὑ ᵂᶙכ ᾼ ȷἨ῏╥ ᵫᶙכ ᵂ

∟Ȳ ϚԌ Ӑ ᵫᴞАȲṳѹ Ӑ ⅔ ẃȲП∟֯е ᾼᾎ ԛӉ

‒⅔Ȳ ⅔ᾼ ᶧ Л╥ḟứ ᵫ╥ᵡ– ᵫ ᵂ ᾼ Ȳᵀ╥ᴟюҠѿ

Ὑ ᵫ╥֯ ⅔П› ᶙכᾼ ᵂȲϷ ╥Ҡѿӣẃ Ὑ ᵫ╥֯ ᵫ ᵂП›ᶙכ

Ẕ ᵂȲϷҠѿ Ὑ ᵫṳḥצᶻ ᵫᾼ ᵂȴ ᴖṕПȲ ᵫӇ ὙᴞА֥צᾎ

ᾼ ИҠѿ ȴ 

2.1.2.2 ᵫӇ Ὑ ᵫӑ ֝ ᶻ Ẕ ᵂ Мẓצ ἤП ᵂכи 

ϡ Ԉ╥ ᵫӇ Ὑ ᵫӑ ֝ ᶻ ᵫ ᵂ Мẓצ ἤᾼ ᵂכ

иȲױ ɶcopyingɷ Ɫᶻ Ȳ…֪ Nimmer ṳӑֽ Schechter & Thomas

ᵂ – ᵒ ױֽה иȲ֪ᴖ Nimmer ᾼᵒ ᾿Мה Ɫᶻ Ɫ

ȴ ᵫ Ὑ Ԉ ȲӇ ᴕ Ẓ ȴ Ϛ ╥Ṷ Ȳ ᵫ֯ ᵂᾼ

╥Л╥ѿ ᵫᾼ ᵂ ᵂ҃ᾼ ᵂ ₤ȲϷ ╥ɦᶻ ɧȲֽὨ ֥ᾼ Ȳ ᵫ֯

◕ Л Ȳ֪Ɫ ᵫ Ӈ ᴕ ϡ ȷ ϡ ╥ᾎ√ ȲϷ

╥ḟứ ᵫ╥ᵡצṜ ᾼ ӦҠѿ ȲϷ ╥ᵒ ᵫȳ ᵫ ᵂП ╥Л╥צ

ᴿɎsubstantial similarityɏȴẂֽ֯ד Feist
21 Ȳ ᾎ ⱢӐ Мѻ ᾼᾨ

╥ ᵫ╥ᵡצ– ᵫᾼ ᵂ Ȳ ᵫᾼ ᴖṕ ╥Ϛ ᵂ Ȳ ᵫ

ᶻצ ᵫᾼ ᵂȲ֯ᵒ ᶻ ᴩⱢ ╥Ṷ ȲᵀϷЛ╥ԓ ᾼᶻ ᴩⱢ

כ ᵂ – Ȳ ᵒ ᶻ ᴩⱢᾼᾎ√ ȲϷ ╥ ᵫᾼᶻ ᴩⱢ╥ᵡṜѿṿ ᵫ

צ Ӧ֣ ᵫ Ȳ Ḗᾎ√ᾼ ȴӐ М֪Ɫ ᵫБ ᴞ …ᶻ ᵫ ᵂ

ᾼѻ иȲṶכ ϱᾼᶻ ᴩⱢБ ֥Ȳ ϯẃᵒ ᾎ√ Ȳ֪Ɫ ᵫἬᶻ

ᵫᾼ иȲ ив ᵫṳḥצṜ ᾼ ἤȲἬѿЛắ ᵂ ’ Ȳ֪ ᴖ ᵫ ȴ

Ӧϱ ᾼ ԈҠѿ῀ Ȳ ᵂ – ╥ כ Ϛ Ṷ ϱᾼᶻ ᴩⱢ╥ЛṜ ᾼȲ

Ӈ ֥ᾎ√ ԈȲИ כ ᵂ ᾼ– ȴ 

ᵫ Ὑᶻ ᴩⱢ ᾎѿ᾿ ὙȲẂֽ ᵫ ᾎ ҏ Ϣ᾿

Ὑ ᵫצⱢᶻ ᴩⱢȲᴖѹᶻ ᴩⱢצ ϷЛ╥᾿ Ӣᾼȴֽ ᵫ᷂ ᵫᾼ ᵂ

֯ МȲԛ᷂ ᴰᾼв ϯẃȲ ᶻ Ѡ֯הᵒ ᵂ – ᾼ Ȳế᾿ ᶻ

ᾼ– ᾼȲ֝ד╥⇔ ᵫ Ҡѿ – ᴩⱢϢ ȴ ֪Ɫ ѿ᾿ Ὑ

ᶻ ᴩⱢ╥‍ ᵺ ᾼȲἬѿ ᵫ ӣ Ὑȴ‍ ֵ Ԉ֯ᵒ и

ᾼ Ԉ ѿɦ ɧɎaccessɏ ɦ ᴿɧɎsubstantial similarityɏẒד иẃᵒ Ȳ

                                                 
21

 SCHECHTER & THOMAS, supra note 2 at 171. 
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Ὑ ᵫצᶻ ᴩⱢȴ 

ᵀ╥ӣ ᴿẒד ԈᴿѾЛыỂԓȲ֪Ɫɦ ɧⱢṶ ȷɦ

√ᴿɧⱢᾎד ȴᵒ Ṷ Ȳ ᵫ Ϡ Ὑ ПҵȲ Ӈ ὙṶ ϱ

ᾼῺᴿἤɎprobative similarityɏȲױ и ḥצ ẞ ᴿᾼד ⇔ȲҬ╥ᵒ ᵫ

ᵫᾼ ᵂ╥Л╥צῺᴿᾼ֮Ѡȷᵒ ᶙṶ ∟ȲИ ϯẃᵒ ᾎ√ ȲϷ ╥

ᴿɎsubstantial similarityɏᾼד ȲֽὨ ֥ ᴿᾼד Ȳ ᵫИצṜ ᾼ

ӦҠѿ ȴѿϯ Ю Nimmer ֯Ӑ ԈМ╥ֽᴶᵒ ᵫ כ ᵂ –
22Ȳ֪Ɫ ϱ ӣ᾿ Ὑᾼ Ԉ‍ юȲ Ѿ ╥ӣ ὙȲἬѿӐѝ

ѿϯ ֯ ᾼ ȴ 

2.1.2.2.1  

2.1.2.2.1.1 Пứ ɎThe Definition of Accessɏ23
 

֯ Ὑ Ȳ ᵫ֯Ӑ ԈМ Ϛ Ӈ Ὑ ᵫ ɦ ɧ ᵫᾼ ᵂȴ

Ὑɦ ɧϷ╥Ҡѿ ᾿ ᾼ Ἠ ᾼ ὙȴצϚ иᾼᾎ

Ɫ ᵫӇ Ɏactual viewingɏ ῀ Ɏknowledgeɏ ᵫᾼ ᵂИ ֥ ᾼ

ԈȲᵀ╥ ╥Ϛ ᾼ ἘȲ֪Ɫ Ḗ ᵫ ҏֽױ᾿ ᾼ ╥‍ ᵺ ᾼȲἬѿ

ᵫϷ╥Ҡѿ Ὑ ᵫצ ᵫᾼ ᵂȴᾓѹ Ḗ ᵫӣ᾿ Ὑ

ᵫ ế῀ ᾼ Ѿ╥ ѾẔ ȲẂֽ ᵫ֯ṂϢ Ἤ ᵫᾼ ᵂȲױ

ᵫ╥ЛыҠ ᷄ẞ Ϣ᾿ Ὑ ᵫצ ȲֽὨ Ḗᾼ Ȳ

ᵫ֪Ɫ ԉᾼᵺ ᴖ ȴ 

ױ֪ ὑ ᵫᴖṕȲ ᵫἬ ᾼ ԉֽὨ╥ Ὑ П֥ Ҡ ἤᾼ Ȳ ὑ

ᵫᴖṕ ԉ Лᴟὑֽױ Ȳṿ ᵫ֯ ᾼ Ԉϱ ѿ Ὑ ᵫ

צ ᾼҠ ἤȴᵀ╥Ȳѿ֥ ᾼҠ ἤ Ὑ ᵫצ ᵫᾼ ᵂȲϷӇ ẞϚ

ứᾼ ⇔ȲИЛ ṿ ᵫᾼ ԉ Ȳ ṿ ᵫҠѿ ȴἬѿ Ӈ ᵑҠ

ἤᾼ ⇔ȲֽὨҠ ἤ╥ ᾼȲѩֽṷ ᾼҠ ἤɎbare possibilityɏȲϷ ╥ ᵫ

ֽὨ╥ӣ Ἠ῏╥ ᵫצṷ Ҡ Ҡѿṓ ᵫᾼ ᵂȲ ֪Ɫ ᵫἬ ҏᾼ

ȲҬ╥ Ὑ ᾼҠ Ȳ ЛṜѿ Ὑ ȴϭẂֽ ᵫᾼ ᵂњ

Ҭ╥ ҏ ֯ ᵫỰᴰ ᾼ₨ӀȲ Ҡ ἤ ᵅȲ╥ ὑṷ ᾼҠ ἤɎbare 

possibilityɏ ȲἬѿЛ ẃ ᵂ ᾼ ȴ ᵫӇ ԛ ҏ ֥֥ Ҡ ἤ

Ɏreasonable possibilityɏИҠѿ Ɫ ᵫБ Ϡ Ὑ ᾼ ԉȴ 

ֽᴶⱢ֥ ᾼҠ ἤềȹ רּצ ᾎ ᾼᵒḟ ⱢȲֽὨ ᵫӣ Ὑ

ᾼ ȲҠѿӣẒ Ԉ ȸ Ϛ ╥ ᵫἬѻ ᾼ ᵂБ ᾛ֮ Ӂȷ ϡ ╥

ᵫ ὑ ᵫἬѻ ᾼṆᾨ ᵂצ ứᾼ ȴֽὨ֯׀ ֥ϱ ᾼẒ Ԉᾼ Ȳ

                                                 
22

 Nimmer ױ Ԉ иⱢɦ ɧếɦ צᴿɧȲᴖḥד и ֽᴶᵒ Ṷ ϱᾼ

ῺᴿἤȲἬѿӐѝϷ иⱢɦ ɧếɦ ֯╥ᴿɧȴᵀד ᴿП›Ȳד Nimmer

Ɫᴶׄױצ ȴ 
23

 NIMMER, supra note 20, æ13.02 at [A]. 



 

13 

 

Ҡѿ ֮ Ὑ ᵫ ᵫᾼ ᵂȴẂֽῧῧеІ ɎPlayboy MagazineɏȳἨ

╥Ϛ ᾼȳ ᾛ֮ Ϣן ᾼ үȲ Ҡѿ ֥ϱ Ἤ ᾼ ԈȲ ᵫҬ Ὑ

ᵫצ ứᾼ Ҡѿ Ὑ ᵫצ ȴ 

 

2.1.2.2.1.2 ֽ ᴶ Ὑ כ ɎWhat Constitutes Proof of Accessɏ 

֥ѿϱᾼ Ȳּר ᾼᾎ ᵒḟМ Ɫ ᵫҠѿצẒ Ѡᾎ Ὑ ᾼ ԈȲ

Ϛ ╥ӣ᾿ ȲϷ ╥ ᵫ כצ ᵫᾼ ᵂȷ ϡ ╥ӣ ȲϷ

╥ ᵫ֥צ ᾼҠ ἤҠѿṓ ᵫᾼ ᵂȴẂֽ ᵫҠѿ Ὑ ᷂ᴞАᾼ ᵂ ẞ

ᵫѻ ᾼ е Ἤ Ȳֽ ᵫҠѿ ҏן Ȳ Ҡѿ֥ ᾼ ᵫ

֥צ ᾼҠ ἤṓ ᵫᾼ ȲWᴖҠѿ Ὑ ᾼ ԈȲ֪ Ɫ Ҭ╥ɦ

ứɧ ᵫ ᵫᾼ ᵂȲἬѿ ᵫҠѿ ч ᵫἬ ҏᾼ ứ24ȴ 

Ϡ ᾼ᾿ ПҵȲ ᵫϷҠѿӣ ᵫᶙכᾼ ⇔ ὙȲϷ ╥

ɦ ᵫѿ‍ѩ ᾼ ⇔ᶙכẔ ᵂɧ ᾼ Ὑ ᵫ כ ȴᵀ╥֪Ɫ

ὙѠᾎЛ╥Ϛ Ἤ ᾼ ὙѠᾎȲᴖѹḕ Ϣᾼ ᵂ ⇔Ӑẃ ἬЛ֝25ȲἬѿצ ӣ

Ὑ ᵫ כ ᾼ ȲӇ ҵЊїȴṳѹ֯ᵒ Ȳ ᵂᶙכ ⇔ᾼ

╥ѿ ᵫᶙכᾼ Ȳẃѩ ᵫ Ở ᵂẞᶙכᾼ ȷᴖЛ╥ѿ ᵫ Ở ᵂẔ

ᵂᾼ ᵒ ȴᾎ ֯ᵒ ᾼ ЛҠѿᶙԓ֪Ɫᶙכᾼ ⇔ Ɫ ᵫБ Ẕ

ԉȲ Ӈ ӣẔ҃ᾼ ϚẆᵒ ȴ 

 

2.1.2.2.1.3 Ὑ ῺᴿɎstriking similarityɏ 

 

ᵫ֯ ᵂ – ᾼ ԈȲӇ Ὑ ᵫצ ᵫἬѻ ᾼṆᾨ ᵂȲ

ֽὨ ᵫЛ Ὑ ᵫצ ᾼ ȲϷ ╥Л ὙṶ Ȳᾎ Ҡצ− ӣᵛḟᵒ

ḟᵒ ᵫ ȴᵀ╥Ὑ Ὼᴿᾼ ᾓ Ȳ ╥֯ ᵫЛ ӣ᾿ Ἠ Ȳꜙ

ᴟ╥ӣᶙכ ⇔ Ὑ ᵫ ᵫᾼ ᵂ ȲֽὨ ᵫᾼ ᵂ ᵫᾼ ᵂ֯׀Ὑ Ὼ

ᴿȲϷ ╥ ᵫȳ ᵫᾼ ᵂῺᴿ⇔‍ ᾼ Ȳ ẞҠѿ Ẓ ᵂῺᴿᾼ ⇔╥Ҿ

֥ᾼȳҠѿ ᵫ╥ Ӵ ᵂᾼȲ ᵫ Ҡѿ ὙᾼѠᾎȲẃ ֥ Ὑ

ᾼ Ԉȴ ֽὨὙ Ὼᴿẞ ѿϱᾼҠ ȲП∟ ╥ ᵒ ṷὙ Ὼᴿᾼ֮Ѡ╥

ᵡ ֥ ᴿᾼד ԈȲϷ ╥ ṷῺᴿᾼ֮Ѡ╥Л╥ ֥ ᵂ Ἤ’ ᾼ ᾼȲИ

Ɫ ᵫ– ᵫᾼ ᵂ ȴ 

֯ Repp v. Lloyd Webber
26 МȲRepp╥ ᵫȷLloyd Webber╥ ᵫȴ ᵫ╥Ϛ֤

├ פᾼᵂפ Ȳ ᵫѻ Ẕѿ Ἤᵂכᾼ ├ Ὑפ ֮ ӣẃ Ɫ

                                                 
24

 Id. at[C]. 
25

 Id. 
26

 Repp v. Lloyd Webber, 947 F.Supp. 105 (S.D.N.Y. 1996). 
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ᾼѻ Ȳפ ᵫ ⱢẔἬ ᵂᾼ ├ ếפ ᾼѻ Ὑצפ ῺᴿᴖṜѿ

ᵫ Ӵ ᵂᾼҠ ȷ ᵫ ҏᴞАП›ᾼᵂ₇ếђ₉ GriegɎ № Ӗ ♆ П

ᵂפ ɏᾼѱ◕Ȳ ὙᴞА╥ ᴕ ṷ ᵂИ Ӵ ᵂҏẃᾼȴ֮ Ѡᾎ ֯ᵒ Ӑ Ȳ

ѿϚ Ϣᾼ ᾎᴖЛ╥ѿ Ϣẃч ᵫἬѻ ᾼὙ Ὼᴿȴᵀ╥Ӑ ϱ

ᴟ ϡṥ ϱ ᾎ Ȳᾎ ậדчᾼṓ Ȳ ϡṥ ϱ ᾎ ⱢὙ Ὼᴿ ╥

ѿ Ϣᾼ ὙѠᾎᴕ ȲᴖЛ╥ѿ֮Ѡᾎ Ἤ ậᾼϚ Ϣ ᾎȴ 

֯ Ὑ Ὼᴿᾼ ὙѠᾎ Ȳ ᵫЛӣҫҵ Ȳ֪Ɫ ᵫế ᵫᾼ ᵂֽὨ

Ὑצ Ὼᴿᾼ Ȳ ᵂӐṝ ╥ ȴֽὨ ᵫ ⱢẔ ᵂế ᵫḥצὙ Ὼᴿᾼ Ȳ

ԉ ẞ ᵫ ȲӦ ᵫ ὙẔ ᵂế ᵫᾼ ᵂП ḥצὙ Ὼᴿȴ

ᵒ Ὑ ῺᴿᾼѠᾎצẒ Ȳ Ϛ ╥Л ᴶ ᵂ Ӧ Ϣ ứẒ ᵂ╥ᵡὙ

Ὼᴿȷ ϡ ╥иⱢẒ ȲֽὨ╥ᶾ ֽ Ἠ Ȳה ṷ Ɫᶾ ἤ

ᾼ Ӧ ứȲᴟὑẔ҃ ᾼ ӦϚ ᾼṶ ứ῏ᵒ ȲᴖЛ

Ϣᾼ ứȴѿϱẒ ѠהȲᴶ῏ ⱢҠ ȹ֪Ɫ ϢếϚ Ϣᵒ ᾼṔ⇔Л֝Ȳẓ

ᶾ ἤᾼ ӭӻӦ Ϣᵒ Ɫ ȲẔ҃ᾼ ӭӻӦϚ Ϣᵒ ȴֽױиЏȲЛ

֥ ṶϢᾼ ∕Ȳ֝ ϷЛ Ғᾎ ᾼ Ȳ ⱢҠ ȴ 

 

 ᴿɎsubstantial similarityɏד 2.1.2.2.2

ᶻ Ɏcopyingɏ╥ᵒ ᵂ – ᾼṶ Ȳᴖ ᵫế ᵫ ᵂП ╥Л╥

╥⁄ᴿד ᵫ╥ᵡҠѿ ᾼ ȲⱢϚ ᾎ√ϱᾼ ԈȴᵛṿṶ ᾼᶻ Б

ὙȲֽὨ ᶻ ᾼв ѩ П∟Ȳṳ‍ ᴿᾼד Ȳ ᵫᾼѻ ᵛЛ ֥

כ Ԉᴖ ᵂ – Ӣȴ֯иέ ᵫȳ ᵫ ᵂ╥ᵡ √ᴿᾼᾎד П›Ȳ

֯Ṷ Ӈ Ԓᵒ ᵫế ᵫ ᵂ╥ᵡצɦṶ ϱᾼῺᴿɧɎprobative similarityɏȲ

֯ ◕Ҭ ᵒ ᵫȳ ᵫ╥ᵡצῺᴿἤᵛҠ27ȴ֯ᵒ ᶙṶ ϱᾼῺᴿ∟ȲֽὨ

Ὼᴿἤ╥ ᾼȳ ᾼȲ ṿ ֥ᶻ ᾼ ԈȲᵒ ᴿᾼד ֪ⱢẔדᴿ

ἤḥצ ẞ ᾼ ḖȲϷḥצ ᵂ – ᾼ ȴ 

ֽᴶ֯Ẓ ᵂᶙԓ ᴿПדצᴿếᶙԓḥדֿ Ϛ ꜜ ╥‍ ᵺ ᾼȲ֯

П ֽᴶꜜứɦ ᴿɧȹLearned HandᾎỪד Л ≢ Ȳכ ẃ

╥Л֥ ᾼȲ֪ױ ᵂ – ὑ ᴿᾼד ᾎ╥צӇ ᾼȴ ꜜứ

ᾼи ╥ᵺ ᾼԉ Ȳᵀ╥ ᾎצ╥ ҏ ᴿᾼד ȲҠᵂⱢᵒ ᾼ ᴕ

╓ Ȳѿϯ Ю ᵒ ѠᾎȲẔМҠиⱢẒ Ȳ Ϛ ╥ԓ ᾼ‍ѝ

ᴿȷדֿ ϡ ╥ᶝ ᾼѝֿדᴿȸ 

 

                                                 
27

 ֪ⱢṶ ϱᾼῺᴿ╥Ҭ Ὑ ᵫȳ ᵫП Ὼᴿᾼ֮Ѡצ ҠѿϠȲἬѿ ЛֵҒ Ȳ֯ᵒ

ϱϷѩ ḥצᾨ ȷᵀ╥֯ᵒ ᴿᾼד Ȳ֪Ɫ Ѿ ᵫᾎ√ϱ ᾼ ԉȲἬѿ ᾨצ ȲϷ

ὑ ᴿӇד Ϥ ȴ 
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2.1.2.2.2.1 ԓ ᾼ‍ѝֿדᴿ 

Ԓᶺ Л‭ ֯ ᵫȳ ᵫП ╥ ứᾼ ҰἨ╥ю ᾼѱ◕דצᴿἤȲᴖ╥

Ẓ ᾼ ᵂ ԓ ᾼדᴿȲѻ ╥ ᵂᾼ Ἠ῏╥▐ ȴֽὨ ᵫᾼ ᵂế ᵫᾼ

ᵂ╥ѝֿᾼἨ ֿᾼדᴿἤȲ֯ᵒ ᴿϱד ѩ ḥṪ ȴᵀ╥

ḟᾼ╥ԓ ᾼ‍ѝֿדᴿȲᴖЛ╥ ֿ ҰἨѝֿϱ ᾼדᴿἤȴֽὨ ᵫЛ╥ѝֿϱ

ᾼᶻ ϷЛ ᴿᾼҠד ἤȲЛ ֪Ɫ ᵫЛ╥ᶻ ᵫ ᵂᾼῶ ѝֿ

Ҡѿᵍ ȴᵀ╥ֽὨ֫ẞ ᵂ ῴᾼ ἘȲֽὨ ᵫế ᵫ ᵂП Ҭ╥Ἴ ᾼ Ἐ

ᴿᾼד Ȳ ֪Ɫ ᵂ Л’ ἘȲἬѿ╥Л כ ᵂ – ᾼȴ ϱἬ Ȳᶻ

ᴩⱢЛ ὑѝֿϱᾼᶻ Ȳ‍ѝֿᾼᶻ Ϸ╥צ ᵂ – ᾼ ȷᵀ╥֝ Ȳ ᵂ

╥Л  Ѧ Ἐᾼ ӣȴֽὨ ᵫᾼ ᵂЛ ᶻ ᵫᾼ ἘȲᴖ╥Б ᶻ ᵫ

ὑɦ Ἐᾼῶ ɧȲ צ ᵂ – ᾼ ȴѿϯҠѿӣ ᾎẃ ᵫ ᵫ

ᵂ╥ᵡ ᴿȲ֝ד Ϸ ҏϠ ᾎἬ Ӣᾼ ȸ 

 

2.1.2.2.2.1.1 Ἴ ᾎɎAbstractions Testɏ28
 

Nimmer ֯ ᾎ Ȳṳḥצ‍ ֮ ֽᴶ ᵂױ ᾎ29Ȳᵀ╥

҃᷅ ᾎ Ȳ Б Ҡѿ ἤᾼἼ ẃᵒה ɦ Ἐᾼῶ ɧȷᵀ

╥ ╥ḥ᷂צ Ἐếῶ П ֽᴶꜜứᾼꜜ ‍ Ȳ ꜜ ╥‍ ȴ 

 

ה 2.1.2.2.2.1.2 ᾎɎPattern Testɏ30ȳ31
 

ה ᾎҠѿӣɦ ɎRomeo and Julietɏɧẃ ὙȲ ЂѩṸ

                                                 
28

 NIMMER, supra note 20, æ13.03 at [A][1][a]. 
29

 Ҡѿ ᴕ ᵂ ᾎ II ẞᾼἼ ᾎȲṆᾨ ᵂ╥ᵡ– ҃Ϣ ᵂ ȲӇ Ԓ ѩ ᾼẒ

ᵂṶԈ ḔἼ ȲֽṶԈἼ ∟Ẓ ᵂ֝ד и ẓצ ἤᾼἼ Ȳה ḥצ ᵂ – ᾼ

ȷֽὨẒ ᵂ Л֝Ἴצ֢ ⇔ᾼ ἤ Ȳ֯ѩה Ẓ῏ Ӈ ᷄ҏẒ ᵂП ᾼ

Ԛ֝ ֝דȴֽὨה דצה ᾼ Ἠדצ ᾼ Ȳṳѹ ṷ֝דᾼἼ צẓה ἤᾼ ȲҬ

╥ Ἐᾼᶻ Ȳ ЛṜѿ כ ᵂ – ȷדч֮Ȳ ṷ֝דᾼἼ Лẓה ἤᾼ ȲѩֽṶԈ

ȳᵻṔᴥ ȳ ӐӁᶝ Лẓ ἤȲ ╥ῶ ᾼᶻ ᴖ– ᵂ ȴ Ὑ Ȳ ᵂ ᾎ IIȲ 354-356

Ɏ2009ɏȴ 
30

 NIMMER, supra note 20, æ13.03 at [A][1][b].  
31

 Zechariah Chafee Ԓ ҏ ה ᾎȲ Ɫ ᵂ῏ᾼ Ἐế ϯ Ἐ ἬӣᾼᶮהП

Ϛ֯׀ ꜜ ȴ ᵂ ᾎ’ ᵂᾼɦ ɧȲѩֽṶԈᾼה ȳɕṔᴥ֯ Мᾼ ȴNimmer ᷂ Learned 

HandᾎỪᾼἼ ᾎế Chafee ᾼ ה ᾎד Ȳ֥ ӣ֯ᵒ ᵫế ᵫ ᵂ╥ᵡ ᴿȴד

Learned HandᾎỪ Ɫ֪ⱢἼ Лắ╥ה ᵂ ’ ᾼȲἬѿ ṷἼ Ҡѿ╥ה ԉᴶ ᵂṿӣᾼȷ

Chafee Ɫ ᵂ ֽὨᵔ ȳὬ Ӓ ᾼṶԈἨ῏╥ӁᶝП∟Ȳ ϱ ╝Ṷᾼ Ȳה

ṷ ה █ ⇔ϱצἼ ἤȲᵀ╥ ה Б ‍ ҉иȳẓ ֮ ṶԈᾼ ᶧếṔᴥП ᾼ

Ȳ ắẞ ᵂ ᾼ’ ȴNimmer ᷂ѿϱẒ῏ᾼ ֥ᵒ ᴿȴד ֥П∟Ȳ ה

ᾎҠиⱢἼ ἤ ếה Иắẞ῏∟צȲҬה ᵂ ᾼ’ ȴ 
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ᾼ ᵂỮӑכⱢеԚ Ȳ֪ᴖẔ ᵂắ ᵂ ’ ȲԉᴶϢ ЛҠѿҬ╥Ḃ Ẕ ᴖ

ᶻ ὑ VeronaɎ ЄᵓҖ ₨Ӏɏ ӢᾼЛἅ ȴᵀ╥֪Ɫ╝Ṷ Ȳ

כ ᾼ ҭ╥Ϛ ɦ ἘɧȲԉᴶϢ Ҡѿ ӣ ἘȲϷצ−ֵ╝Ṷế Ӑ

╥ Ἴ ᾼ ἘᴖᵂכȴẂֽѩ ᾼɦᾶ֤צ ℗ ɎAbieôs Irish RoseɏɧȲ

╝Ṷ Ȳ Ϡ╥ כ ᾼ ҭ ἘⱢҏ ПҵȲḥצԉᴶ ὑɦ

ɧᾼв Ȳ֯ ה ᾎПϯȲẒ ᵂП ╥ḥצ ч֮Ȳדᴿᾼȴד

ɦᴫ₨╝ṶɎWest Side Storyɏɧᾼ ế Ҡ צ ᴿᾼד Ȳ֪Ɫ╝Ṷ

Ҕ╗֝ ҅М Ӣ֯ ᾼפּ юד ♆Ȳ ᾼ ȳ╝Ṷ ȳṔᴥȳ╝Ṷ

ế ᵂБ ЂѩṸ Ӑᾼ Ἐȴ֪ⱢֽὨ ӣ ה ᾎẃ ᴫ₨╝Ṷ╥ᵡצ

– ᾼ Ȳ ҠѿӣṶԈᾼ ᶧѿцṔᴥП ᾼФ ẃᵒ Ẓ ᵂП

ᴿᾼ֮ѠȴѿϯҠѿד ҏ ὑẒԈ ᵂᾼ иѩככ ȸ 

1. ḽѻṔếЅѻṔ ╥ ♆ᾼכ ɎThe boy and girl are member of hostile groups.ɏ 

2. ҃ ᾼד Ἤ╥֯ ɎThey meet at a dance.ɏ 

3. ỏ Ȳ҃ ֯ үɎἨ֯ỏ ѭ ᾼ ɏ Ϡ ἒױᾼ ɎThey 

acknowledge their love in a nocturnal balcony [fire escape] scene.ɏ 

4. ЅѻṔБ ếẔ҃Ϣ ɎThe girl is betrothed to another.ɏ 

5. ḽѻṔếЅѻṔᴞА Ӵ҃ ℗ᾼ  ɎThe boy and girl assume the marriage vows.ɏפּ

6. Ẓ ♆֯Ϛ ѭ┴МȲЅѻṔᾼ ɎἨ╥Ҋᶬɏ ϠḽѻṔ ֻᾼὣх

ɎIn an encounter between the hostile groups, the girlôs cousin [brother] kills the boyôs 

best friend.ɏ 

7. ḽѻṔᾼֻὣх ϺȲ╥֪ⱢḽѻṔԍײ  Ѧѭ┴Ἤѿ ᴰֻ҃ὣхᾼњȲѿ

ὑ҃ᾼֻὣх ᾎч ɎThis occurs because the boy attempts to stay the hand of his 

best friend in order to avoid violence.ɏ 

8. ⱢϠ ЫȲḽѻṔ ϠЅѻṔᾼ ɎἨҊᶬɏɎIn retaliation, the boy kills the girlôs 

cousin [brother].ɏ 

9. ὨḽѻṔ Ϡ ϺᾼӢ♄ɎἨ╥ ᾼӢ♄ɏɎAs a result, the boy goes into 

exile [hiding].ɏ 

10. ḽѻṔ֯ Ϻᾼ Ἤ ẞϚ Ȳ ẞϚ ếЅѻṔṓ ᾼ

ɎA message is sent to the boy at his retreat, explaining a plan for him to meet the girl.ɏ 

11. ⁯ḥצ ẞḽѻṔᾼњϱɎThe message never reaches the boy.ɏ 

12. ḽѻṔ ẞЅѻṔБ Ϻᾼײ ɎThe boy receives erroneous information that 

the girl is dead.ɏ 

13. ḽѻṔ֪Ɫ− Ϡ҃ᴞАɎἨ῏╥б ҃ᴞА ɏɎIn grief, the boy kills 

himself [or permits himself to be killed].ɏ 

ѿϱ ϫϮ ֯ Ȳҟ Ὤ Ӓ ᾼ Ȳ ϫϮ ᾼ Бה Ҡѿ

Ὑ╝ṶӇ ᾼ ᶧếӇ ᾼṔᴥדצᴿП ȴӦϱ иέᴖṕȲ ה ὑẒ

ᵂֽѿ ה ᾎ ᾼ ȲҠѿ ҏẒ ᵂצ ᴿᾼד ȴ 

ᶺ ϱ иέϠ Ẓ ᵂП Ṽ ה ᾎҠѿ ҏצ ᴿᾼד Ȳ
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ᵀ╥ṳЛ╥ԓ ᾼᾎ ắ ᾼѠᾎẃᵒ Ϛṷᾎצᴿȴד Ɫ ╥Лắ

’ ᾼȲᴖѹ Ɫᵂ῏ ὑ ᵂ ᾼ ᵓȲ ạ֯ᴞАἬῶ ᾼѠᾎếѠהᾼ

Ȳ᷂ ứ ᵂ῏ⱢϠῶכ ҃ᾼɦѻ ɧἨ῏╥ɦ Ἐɧᴖứҏẃᾼ╝Ṷ ᶧȴ

ᵀ╥֯Ẕ҃ᾼ І ȲϷ ֪Ɫ֝דᾼṔᴥֿ֤ếὢ ᴖ ứẒ ᵂП צ

ד ȴR иצЛ֝ᾼṓ ȲᵀֽὨЊ ἨẔ҃╝ṶἬӇ ᾼ ȳ ȳׄ ȳ

Ṕᴥế Ȳ ᾼ ֥ Бה ẞ Ϛứ ⇔ᾼῶ Ȳױ ᾎϷЛҷⱢϚ Ҡѿᵒ

Ẓ ᵂП ╥ᵡ  ᴿᾼѠᾎȴד

 

2.1.2.2.2.1.3 Ἐц ᾎɎTotal Concept and Feelɏ32
 

ױ ᾎᾼҏ ╥֪Ɫ֯ Ȳד1970 ϟṥ ϱ ᾎ ὑ қᾼ ԈМȲ Ɫ ᵫ

ế ᵫᾼ ᵂ╥ɦ ᾼῺᴿɎremarkable resemblanceɏɧȲᵀ╥ᾎ ֯ᵒ ᴿד

ӣᴶ ᾎ ẞᵺ Ȳ֪ױὑ ᶮ ᵂᾼ– ᵒ ϱȲᾎ Ϡɦ Ἐц

ᾎɧᾼᵒ ѠᾎȴП∟Ȳɦ Ἐц ᾎɧϭҏ ֯ ϡṥ ϱ ᾎ

ᾼ‌юד ᵂМȲṳ ẞɦ ԒȲᶺ Ӈ ẒӐ ᾬ╥ Ẑ ᾼȲѩ Ẕ

҃ᾼ ᵂ ⇔╥ Л ᾼȲἬѿ֯ᵒ ╝Ṷᾼ ᶧ Ȳѩ ֥ѿɪ Ἐц

ᾎɫẃᵒ ȴɧ 

ϯẃᾼ Ȳד ϟṥ ϱ ᾎ Ɫױ ᾎᾃϤϠ ᾼӢỄȲ֯ Sid & Marty 

Krofft Television Productions v. McDonaldôs Corp.
33 МȲᾎ ѩ Ϡ І Ẑ ᾼ

ᵂȲ ҉ Ϡ ϩᾼ ȳὢ ѿцֻᾲᾼ ȴ ІМ∂ӴϠẒ ◕ᾼ

ᾎứ ᴿȲד Ϛ ◕Ɫɦҵ֯ ᾎɎextrinsic testɏɧȲḟứ╥ᵡⱢϚ Ἐᾼ

Ὼᴿȷ ϡ ◕╥ɦв֯ ᾎɎintrinsic testɏɧȲ╥ѩ ᵂ῏ṿӣᾼ ứῶ Ȳ֯

◕МȲ╥ѿɦϚ ֥ ПϢᾼч ɧⱢ Ȳ Ϣᾼᵒ Ȳᵛṿ ᾼ

ᾎ╥ Ḗɦ έế Ϣɧᵒ ȴᵀ╥ᾎ ֯ ᵑ ẞȸɦ ֯ᾼ

Ԉ Ḗв֯ ᾎѿϚ ֥ ПϢᾼч ẃᵒ Ȳ╥֪Ɫ ᵫế ᵫᾼ ᵂ ╥᾿

Ẑ ᾼ ᵂȴṳѹ− ֮Ȳ ӣɪ Ἐц ᾎɫᾼ Ȳ

ᵫ ᵂế ᵫ ᵂ╥ ᴿᾼȴɧד ѿϱᾼ ȲӐ ᾎᴿѾ ạ֯Ẑ ᾼ

ᵂȴᵀ╥ ᾼ ᵂ֯ ҅Б Ḕẞӣ ᵂȲѩֽ֯ Atari, Inc. v. Amusement 

World, Inc.
34 МȲ ᵫ ѻ ᵫ– Ẕ ᵂȲẒ ᾼ ᵂ ╥ѿ Ἤ ᵂҏẃ

ᾼ ȴ 

Atari Мᾎ іӣ Krofft Ἤ ҏᾼɦ Ἐц ᾎɧ∟Ȳ ⱢẒ ᵂ

П ḥצ ᴿᴖᵡḟד ᵫᾼ ḖȴП∟−ֵ І ₇ᾼ ᵂ – ԈϷ Atari

ȴẂֽ֯ Broderbund Software v. Unison World, Inc.
35 МȲᾎ ɦ Ἐц

ᾎɧҠѿ ӣ֯ ᵂқѱȳѝẓ цẔ҃ ₇ᾼ ϱ ȴ 

                                                 
32

 NIMMER, supra note 20, æ13.03 at [A][1][c].  
33

 Sid & Marty Krofft Television Productions, Inc. v. McDonaldôs Corp., 562 F.2d 1157 (9th Cir. 1977). 
34

 Atari, Inc. v. Amusement World, Inc., 547 F. Supp. 222 (D. Md. 1981). 
35

 Broderbund Software, Inc. v. Unison World, Inc., 648 F. Supp. 1127 (N.D. Cal. 1986). 
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ҫҵȲ ᾎѩ ֥ ᾼ ᵂȲҬצ Ḗ ⇔ᾼɦв֯ɧ ᴷɎ ╥

Л ᾼиέἬ ẞᾼɏȴᵀ╥֯ ᵂᾼ Ȳ֪Ɫѩ ᾼ …ȲἬ

ѿ έế Ϣ╥Ӈ ᾼȲѹ ᾎ Ϛצ Ȳɦ Ἐц ᾎɧ

ᾼ Б № ẞ ᵂ ᾼ Ӑ ἘȲ ╥ ὑ ἤɦῶ ɧᾼ’ ȴ ᾎᾼֿ

ҠѿϠ ẞɦ Ἐɧ╥ ᵂ ᾎ Л ’ ᾼ ȷṳѹɦ ɧ╥ Л

ứᾼ ᴕȲṳѹ ᾎϷὍ Ϡѩ ᾼиέȴӐ ᾎϷЛ ᵂᵒ

ᵂ – МӇ ᾼ╓ Ȳ ᴖṕПȲϚ ֯ᵒ ᴿᾼד Ȳ ֻ╥Ҡѿ

ȴ 

ᾎ ҏϠӐ ᾎᾼ ȲϷЛ’ Ӑ ᾎҠѿצӔ ᾼ ᶧȳ Ὠȴ

ẞ ϟṥ ϱ ᾎ Ԓ ҏϠ ᵒ ѠᾎȲᵀ╥ ֯ ֮ṛ֣ ᾼ ḔȴẂ

ֽ֯ Apple Computer, Inc. v. Microsoft Corp.
36 МȲ Ӑ ╥ᾨ ᶮᾼЮ ᴖЛ

╥ᾨ ᾼ Ȳᵀ╥ ϟṥ ϱ ᾎ ἴ ӣɦ Ἐц

ᾎɧȴ 

ϡṥ ϱ ᾎ ⱢϠч ϱ ᾼ᷅ Ȳ ҏϠϚṷ ṓȸɦצϚṷ ῏ їɪ

Ἐц ᾎɫ ԈМЛԛӣɪиέɫᵒ ᵂ – Ȳ֪Ɫɪ ɫᴿ

Ѿ╥ᶙԓḥצϚứᾼ ȴᵀ╥ᶺ ᾼ ᾎ֯ᵒ ᾼ Л╥ֽױ ᾼȲᶺ

ὙẒ ᵂ ɪ֯ Ἐц ɫᾼᵒ ϯצḥצ ᴿѿד ᵂ – ᾼҠ Ȳ

Ϸ иέ ᵫᾼ ἤế ᵫ╥ֽᴶᶻ ᵫᾼ ᵂȲṳиέ ᵫȳ ᵫ╥ֽᴶ ẞ

ᵂᾼדᴿ⇔ȴɧ ϡṥ ϱ ᾎ ὑ᷅ ҏϠϚṷ ṓȲᵀ╥ɦ Ἐц

ᾎɧ ֯ᴿѾБ ҷ◔ ȲῺ֯דе ᾼ ṓ МȲҬצ ╦ᾼ ẞ

ᾎȴ 

2.1.2.2.2.1.4 Ẕ҃ ᾎɎOther Testsɏ37
 

֯ ᾼ ᵂ – ԈМȲצϚṷᾎ Б Ɫ› ᾼ Ἐц

ᾎ╥Л ᾼȲṳѹБ ҏ ᾼѠᾎᵒ ד ȴRẂ Ȳֽ֯ E.F. Johnson Co. v. Uniden 

Corp.
38 МȲᾎ ӣɦч ᾎɎiterative testɏɧ ᵫ╥ᵡ– ᵫᾼ ᵂ Ȳ

֯ ᾎϯȲϯԝẒ ԈҠѿ ᵂῶ ȸ 

1. ᵫ֯ ᵂᾼ ɦṿӣɧצ ᵂ ᾼ ᵂȲṳѹҠѿѿ Ὑ цṜ ᾼῺ

ᴿἤᴖҠ֥ ҏ ᵫṿӣ ᵫᾼ ᵂȴѿц 

2. ᵫᾼ ᵂ╥ч ᾼ ֝Ϛ ӭȲ ӭ╥ ᵫ ᵂ ч ᾼ иἨ῏╥

ᵫ ᵂ ᾼ иȴ 

ᾎ ὙϠ ᵒ֯ה ᵂ – ᾼ ἤȲ Ϛ ԈᾼɦṿӣɧȲ

Ӈ ṿ ‒ד ᵫ ṿӣ ᵫᾼ ᵂȲᵀ╥ ᾼה Ȳ Ὑɦṿӣɧ

צ ⇔ȷ ϡ Ԉɦч ᾼ ɧҬ╥ ḖѝֿϱᾼῺᴿἨ῏╥ ᵫ ᾿ᾼה

Ȳṳḥצ Ὑ ֽᴶᵒ Ẓ Пה ╥ֽᴶᾼῺᴿѿ ὑצ ᵂ – ᾼ

                                                 
36

 Apple Computer, Inc. v. Microsoft Corp., 35 F.3d 1435 (9th Cir. 1994). 
37

 NIMMER, supra note 20, æ13.03 at [A][1][d]. 
38

 E.F. Johnson Co. v. Uniden Corp., 623 F. Supp. 1485 (D. Minn. 1985). 
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ȴ 

ɦч ᾎɧ֯ ɦṿӣɧᾼ Ԉ ȲҠ ӢϚ Ȳ ᵫֽὨɦṿӣɧ

ᵫᾼ ╥Ȳᵀה ᵫҬ╥ṿӣ ᵫᾼ ἘȲἨ῏Ҭ╥ ӣ ᵫ ᵂ Б ⱢеԚכ

ᾼ ӭȲ֪ⱢЛắ ᵂ ’ Ȳ Л Ɫ ᵫ– ᵫᾼ ᵂ ȴᴖѹ ᾎ

ṳЛ ᵒ ᵫ ᵂ Л╥ѝֿἨЛ ᾿ ᾼ иȲֽὨ ӣ֯‍ѝֿᾼ ϱה

ȲẂֽ ה ᵂᾼɦ ὨɧȲɦч ᾎɧᴿѾᴩЛ ȴ ᴖȲч ᾎ ╥

Ϛצ ֻ Ȳ ╥҃Ἥ ֯ᵒ ᾼῺᴿἤה Ȳ╥ ϢᾼȲϷ ╥Лѿ

Ϛ ῏ᵒ ᴿȲḂѿӣד ϢᾼиέȲ ῺᴿἤᾼиέḔה і֣

Ӕ ᾼѠ֣ȴ 

ד ὑч ᾎȲ֯Whelan Associates v. Jaslow Dental Laboratory
39 МȲ Ϯṥ

ϱ ᾎ ֯ ᾼה ԈМȲ ֣’ ᾼɦה ȳᶧԝц ɧȲᴖЛ

╥ ẃᵒ ȴӐ ѻ ╥Ѳ Ἤᾼᴞ о ᵂȲ ᵫế ᵫ ╥ӣ֝

ᾼғ Ȳ ᴿᾼד ҏ Ȳѿцדᴿᾼ ȳ ӱếדᴿᾼ Ϥ ה ᵂ῏

ṿӣȴ ᴖ ṷ ӣЛ֝ᾼ╥ה ה ṕ ᾼȲṳѹẒ Ϸ῀ ᵫḥצᶻ ᵫ

ԉᴶᾼ Ȳ ╥ Ϯṥ ϱ ᾎ ֝ ֮Ѡᾎ ὑẒ ᾼה ế

֥Ѡה ᴿᾼṓד ȴv ṿWhelan ϷצϚ Ȳ צ╥ ⇔’ ᵂ ᾼ Ȳ

֪Ɫԓ ἤᾼ ╥Ϛ ᾼ ἘȲṳѹ ṿ ᵂἬצ Ϣᾼ’ ֝ὑ ᵓἬצ

Ϣᾼ’ Ȳ ṿẔЛӇ ▲ ᵓϷЛӣ Ȳ Ὠ ᵂ ’ ᾼ Ὠ Єḳכ

Ȳṿד Ϣ ֪Ɫ ⱢẔצ ᵂ ’ ᴖ≠ὑẞ ᵓᶝӨ ᵓȴ֪Ɫ ᵂ ṳЛ

ḖӇ Ȳ ᾼ ֪Ɫ ᾛᾼ’ ᴖ᷃ ᾼה ϩȲЛᵓὑ῀

ᾼ☼ ȴ 

ᴖѹ Ԉ֪Ɫ ה ẓצ ⇔ᾼ ἤȲḕϚ ה Л֝ᾼצ Ȳ

Ӣ ὑ ה Ӈ ứȲБ ạᴰ ᾼ ȴ ῏ḥ

צ ᾼ Ҡѿ ҃ ֽᴶҠѿ ᵍ Ӣ ᵂ – Ȳ Ὠ ╥ ֵ ᾼ

῏Ὅ ᷂Б ᾼ֯׀ ה ₤ ἨḂ Ȳ֪Ɫ҃ ṷḂṏᾼ ₇ếБ

ᾼ֯׀ ₇֪ẓדצᴿἤᴖ – ᵂ ȴ 

Л ᶺ ϱ ᷅ ᾼ ȲWhelan Ẕצ╥ ȲϷ ╥֯ Мѿ Ϣ

ᾼה ╥ᴿȲᴖЛד ᾼӣϚ ᾎҟ ᾼה Ở Ἠӭ

ᾼ ȴ ᾎֵ−צ ֯ ἴ ӣ Whelan Ȳᵀ╥ ὑ Ϣᾼṓ ╥ắᾎ

֝ᾼȲ Uniden Ϛ Ȳᵒ ᵡ╥ה ᴿӇד ѿ Ϣẃ ȳ

иέȲИ╥Ӕ ᾼѠ֣ȴ 

 

צ 2.1.2.2.2.1.5 иᾼדᴿɎSimilarity of Limited Segmentsɏ40
 

᾿ẞ› ᶺ ᾼ╥ ᵫ ὑ ᵫ ᵂМɦԓ ᾼɧ‍ѝֿ ᴿד иȲṪ

                                                 
39

 Whelan Assocs. v. Jaslow Dental Lab., 797 F.2d 1222 (3d Cir. 1986). 
40

 NIMMER, supra note 20, æ13.03 at [A][1][e]. 
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ֽὨϚ ╥‍ѝֿᾼדᴿȲᵀ╥ ᵫᾼ ᵂҬ╥דᴿ ᵫ ᵂ ứᾼϚ в ȳϚ

ṶԈἨ╥█Ϛ иᴖБϭ ֽᴶᵒ ềȹֽὨ ᵫᶻ ᾼ и╥ ᵫ ᵂҠѿ ᵂ

’ ᾼ ȲẂֽ ᵫצ ֵ ᾼ ᵂ Ȳ֪ ױ Ӈ Ḗ ᵫᶻ ᾼ и╥ ᵫᾼɦ

ɧв ȲϷ ╥֯ ᵫ ᵂМⱢ ᾼ иȴѩֽ Ҭ╥ ᵫ ᾼ█ ᴿד

ɎҬᴾϠ ᾼּפ ᴍиПϡϫɏȲֽὨ╥ ᵫ ᵂМ ȳ Ԍᾼ Ϸ╥Ҡ

ѿ Ṝ ᴿᾼד Ԉȴ ᴖȲֽὨҬ╥ ᵫ ᵂМ‍ѻ иᾼ Ȳ ЛṜѿ כ

ᴿȴἬѿ֯ᵒד ϱ Ȳ ╥ ᵫᶻ ᾼ╥ᵡⱢ ᵫᾼѻ иȲẃᵒ Ẓ

ᵂП ╥ᵡ  ᴿȴד

 

2.1.2.2.2.2 ɕ ѝֿדᴿɎFragmented Literal Similarityɏ 

ᶙϱ ԓ ᾼ‍ѝֿדᴿП∟ȲӐѝԛ ѝֿדᴿᾼ иȲԓ ᾼѝֿדᴿ

ῶ ᴖṕ Ҡѿ צ῀ ᵂ – ӢȲ ╥ѩ ḥצᾨ ᾼȲ ᾼ╥ֽ

ᴶᵒ ᶝ ᾼѝֿדᴿȴ ᵫ ᵫᾼ ᵂ ╥ᴿȲᵀדѝֿᾼצ׀ ᵫϷЛ╥ᶻ

ᵫԓ ᾼѝֿȲ ᾼ╥ֽᴶᵒ ѝֿ╥ɦ Ἐᾼῶ ɧȲ֪Ɫѝֿᾼ

ṿדצᴿἤȲ−ֵ ╥ Ἐᾼדᴿἤȴ ᵫ ᵂḥצԉᴶϚ ȳϚ ◕ȳϚ

ᶻ ᾼ Ȳ ֽᴶᵒ ẔⱢ ᴿד ᴖ כ ᵂ – ềȹ 

ԒȲӇ ᵒ ᵫᶻ ᾼӭᾼ╥ꜙ ȹ ᴿᾼꜜứד ╥ ᵫֽὨᶻ ᵫ

їᾼ иȲ Ӣ ᵂ – ȷᵀ╥ ї и‍ ứ Ȳ ᵫᶻ ᵫ ᵂ

їᾼɦ ɧ ᵂᾼɦ ɧȲ Ӈ ᵒ ȲẂֽ ᵫᾼ ȳ ȳ Ӑ М

ᾼ иȲֽ Ὠ ᵫ ᵒ ∟╥ᶻ ᵫ ᵂᾼ ї иᾼ כ ד ȴRדч֮Ȳ

ֽὨ ᵫҬצᶻ ᵫ ᵂ ᾼϚҰ ᴖБȲ − ứẒ ᵂצ ᴿȴἬד

ѿ ᵒ ᶝ ᾼѝֿ╥ᵡ ᴿȲד Ӈ Ӧ ᵒ ᵫ╥ᵡБ ᶻ ẞ ᵫᾼ ї

иȲЛ Ӧɦ ɧἨɦ ɧᵒ ȲֽὨᵒ ҏẃצᶻ ẞ ї иᾼ כ ד

ᴿȲ֪ᴖצ ᵂ – Ӣȴ 

2.1.3 Њ  

ϱἬ ȲSchechter ThomasȳNimmerẒ♆ ὑ ᵂ – ᾼᵒ ȲԚ֝

֯ὑ ԒӇ ᵒ ᵫצ ᵂ ȷЛ֝ ֯ὑᵒ ᶙ ᵫצ ᵂ П∟Ȳ ὑ ᵂ –

Ԉᾼᵒ Ѡᾎȴ 

Schechter ThomasϚ♆ Ɫᵒ ᵂ ╥ᵡ ắ– Ȳ ᵫӇ ὙẒ ԈȲ

╥ᶻ ѿцЛ ậӣȸ Ὑᶻ ᾼ ȲӇ Ὑ ɎaccessɏếῺᴿἤɎresemblanceɏȷ

ὙЛ ậӣᾼ ȲӇ Ὑậӣ иⱢῶ ᴖ‍ ἘɎcopied material must be 

protected expressionɏȲѿцẒ ᵂП ╥ᵡ  ᴿɎsubstantial similarityɏȴד

NimmerϚ♆ Ɫᵒ ╥ᵡצ ᵂ – ᾼ ȲӇ ὙẒ ԈȲ Ϛ Ԉ

╥ ᵫ צ ᵂ ȷ ϡ Ԉ╥ ᵫӑ ֝ ᶻ ᵫ ᵂМẓצ ἤᾼ ᵂכиȴ
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ᵫ Ὑᶙ Ϛ ԈП∟Ȳ֯ Ὑ ϡ Ԉᾼ ȲӇ ᴕ Ẓ ȸ Ϛ ╥

Ṷ ȲϷ ╥ ᵫ╥ᵡᶻ ᵫᾼ ᵂȲ ᵫ֯ ȲӇ Ὑ ᵫ

Ɏaccessɏѿц ᵫ ᵫᾼ ᵂẓצῺᴿἤɎprobative similarityɏȲ Ṷ

ὙП∟ȷ ϡ ╥ᾎ√ ȲϷ ╥ ᵫ ᵫᾼ ᵂ╥ᵡ  ᴿȴד

Ẓ♆ ῏ ὑᵒ ᵂ – ᾼכᾎЛ ȲẒ῏Л֝֝ד Ҭ֯צᵒ ᵂ

’ ᾼɦῶ ɧᴖЛ╥ɦ Ἐɧᾼ Ȳ NimmerϚ♆ ῏ṳӑ᷂ ԈὙ

ᾼῶ ҏẃȴᵀẔ ֯ᵒ ᾎ√ ȲϷ ╥Ẓ ᵂ╥Л╥ ᴿᾼד ȲἬӣѿ

ᵒ ᴿᾼד ᾎ Ȳ ᵒצ ᴿᾼד и╥Л╥ ᵂ Ἤ’ ᾼῶ ȴἬѿ

Ẓ♆ ῏ ֯ ԈϱצЛ֝П Ȳᵀ╥ЄὂϱẒ♆ ῏Ἤᵒ ᾼѠהҠѿ ᷄ẞ

Ϛ ᶺ Ҡѿ ᾼ ȲẒ♆ ῏ᾼṓ Ҡѿӣϯԝ ῶῶӱȸ 

 Schechter & Thomas Nimmer Ẓᴯ  

ᵂ  P P 

– Ԉᵒ  Ὑ  

 ̧  

 ̧ Ὼᴿἤ 

Л ậӣ 

 ̧ ᶻ иⱢắ’ Пῶ  

 ̧  ᴿד

ӑ ֝ ᶻ ᵂ Мẓצ

ἤП ᵂכԌ 

Ṷ и 

 ̧  

 ̧ Ὼᴿἤ 

ᾎ√ и 

 ̧  ᴿד

ῶ 1 ᵂ῏ Schechter & Thomas ѿц Nimmer ὑ 

ᵂ – ᵒ ԈПѩ  

 

1 ᵂ῏ Schechter & Thomas – ᵒ ☼  

ᵂ  
Ὑ  

 

Ὼᴿἤ 

Л ậӣ 

ᶻ иⱢắ’ Пῶ  

 ᴿד
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2 ᵂ῏ Nimmer – ᵒ ☼  

2.2 ᶺ  

2.2.1 ᶺ ᵂ ᾎ  

ᶺ ⱢЄ ᾎṆȲἬѿ ὑ– ᴩⱢӐ ѝᾎכצ ứȲ֯ᵒ ᵂ – Ȳ

ϱ ֵӣ ᾼ– ᴩⱢ ẃᵒ ᵂ – ȴᶺ צ ᵂ ᾎПכѝ ứȲ

ᵀ╥֯ᵒ ᵂ – ᾼ Ȳ֯ ᵂ ᾎ ṳḥצ ứὙ ᾼ– ᵒ ԈȲЄֵ

ѿӖᾎ 184 ὑ– ᴩⱢᾼ ứȲ ᵂ – ᵒ ȴᶺ ᾼ ᵂ ᾎ

Ȳ ᵂ – ѻ ứ֯ ᵂ ᾎ 84 ѿϯȲҠѿиⱢ ᵂ Ȳѿц ᵂϢ

ȲṳѹиᵑצӖṶȳᴩ╜ȳ֑Ṷ ԉᾼ ứȴ ᵂ ᾎМȲ ὑӖṶ ԉᾼצ

– Ἠᶋ ṮѦ Ḗ ד ứ41ȲẂֽ ᵂ ᾎ 84 ȷצ ứᴩ╜ ȲẔМѻ

ᾼѠᾎ╥ ᾼ▲42לȲẂֽ ᵂ ᾎ 90 П 1ȷ֑צṶ ԉȲ╥צ ϢṝᴞӦᾼ
43ȲẂֽ ᵂ ᾎ 93 1 ȴ 

2.2.2 ᶺ ᴕּר ᵒ ה  

֪Ӑѝѻ Ю רּ ᾼạ⇔Ȳԛ ᶺ ὑᵒ ᵂ ╥Л╥צι ȳ╥Л

╥Ҡѿ ᴕּר Ὼדẃᾼ ȴṳѹּר Ɫ ᾎṆȲ Єᾼ ╥ צ ἤȲҠѿ

֥ ҅Ӣ♄₤ ᴖצ ȴᴖᶺ ᵂ ᾎᾼạứӼ ᴕּר ᵂ ᾼ ứȲּר Ὼ

ẃד ὑ ᵂ ᾼ Ӈ Ҡѿ ᵂᶺ ᾼ ȴẔМᵒ ᵂ – ᾼѠ Ȳ֪Ɫᶺ

֯ ᵂ ᾎМṳḥצԉᴶҠѿ ᴕᾼᵒ ԈȲֽὨϚẰ֮ѿӖᾎ– ᴩⱢẃᵒ

ᵂ ᾎ ԈȲ╥Л╥צ’ ӑ ᾼ֮Ѡȹּר Ὼד ὑ ᵂ – ᾼ Ԉצ כ ᾼ

Ȳ ᴕּר ц ᾼᵒ ѠᾎȲ Ṝᶺ ֯ ᵂ ᾎМȲ ὑᵒ ᵂ –

Ҭצ ứ ὨȲᵀ╥⁯ӑ ứᵒ – ᾼ Ԉȴ 

                                                 
41

 Ȳ ᵂ ᾎ Ẃ έȲ 309Ɏ2009ɏȴ 
42

 ◦ Ȳ Ϥ Ȳ 262Ɏ2010ɏȴ 
43

 › Ȳ 263ȴ 

ᵂ  
ӑ ֝ ᶻ ᵂ Мẓצ ἤП ᵂכԌ 

Ṷ иʟ &Ὼᴿἤ 

ᾎ√ иʟ  ᴿד
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צ Ɫ֯ᵒ ᵫ╥Л╥– ᵫᾼ ᵂ Ȳ Ẓ ≈ᴕȸ Ԓᵒ

Ἤ– ᾼ╥ῶ Ɏexpressionɏ ╥≈ ɎideaɏἨ῏╥ ἘɎconceptɏӐṝȲֽὨ╥

ῶ ᾼ ȲИ╥ ᵂ ᾎἬ ’ ᾼ ᾼȷԛẃИ╥ ứ– ῏╥Л╥צ ế ד

ᴿᾼᶻ ᴩⱢ44ȴӼצ Ɫᵒ ᵂ – Ȳѿנ ᾎ ᵒ ⱢѻɎὑ 2.4

צ ɏȲ ҏ ᾎ үϱֿ⇔ד81 3063 ӖṶᵒḟȲᵒḟ ứᶻ

ԈצɎ1ɏ ȲɎ2ɏ ᴿȲד ᴖΊứ ᾎ ᾼṓ Ȳṳѹԛ ҏᾘӣ Ԉ

ᾼᵒḟế ứȲẂֽ ᾎ ֯ үϱֿ⇔ד92 1644 ֑Ṷᵒḟȳ ᾎ ⇔ד97

үϱֿ 3121 ֑Ṷᵒḟȳᶺ ᾎ ϱὔֿ⇔ד79 470 ᵒḟМ ứ иȲѹ

֪Ɫ Ẓ Ԉ╥ רּ ᵂ – М ᴖẃȲ ὑΊứϠּר ֯ᵒ ᵂ –

Пṓ 45ȴᵀ╥ › Ю רּ ῏ᾼ Ҡѿ῀ Ȳּר ῏֯ᵒ ᵂ –

ᾼ Ԉ ȲצẔ ᶧếѠᾎȲẂֽ Schechter Thomas ֯ᵒ ᴿП›Ȳד צ

› Ӈ ḟȲᵀ╥ч ᶺ Ȳ ḥצ и ױֽ ȲП∟֯ӐѝвϷ

ȴ 

П᾿ Ẃֽӣ Ɏactual viewingɏȷ ẂֽϴṼῂ

ᾓȲҠѿ ᵫ ɦ֥צ ᾼ ɧɎreasonable opportunityɏἨ῏╥ɦ֥ ᾼҠ

ἤɧɎreasonable possibilityɏ Ɏsee or viewɏἨ Ɏhearɏ ᵫᾼ ᵂȲ Ҡѿ

כ 46ȴֽὨ ᵫȳ ᵫ ᵂצὙ Ὼᴿᾼ֮ѠȲῺᴿẞҠѿ֥ ᵫ Ӵ ᵂ

ᾼҠ ἤᾼ Ȳ ᵫ ϭЛӣ ᾼ ԉȲᴖҠѿ ᵂ ứ ᵫ

ᵫᾼ ᵂ47ȴ֯ᵒ ᴿᾼד Ȳ ⱢҠѿ ɦ ɧ ɦ ɧẃᵒ ȸɦ ɧ

ᾼ Ḗế ᵂᾬᾼἤ ד ȲẂֽ ᾼ ᵂѩ ѓȳדּ ἤѩ ᾼ ᵂ

ᴖṕȲ Ḗ ᴿᾼדḆֵצ ȷɦ ɧᾼ иȲ╥╓ ֯ῶ ᾼѠה ȲֽὨḥצ

Ϡ иȲ ᵂ ҷẔ ȲϷ ╥ ҷ ᵂ ᾼ иᾼכ Ȳ Ҡ כ

ᴿ48ȴҫҵȲ֯╜Ἀҏᾪᾼґᾬד ȲϷҠѿṓẞᶺ ắּר ῏Ἤ ҏᾼṓ

Ȳֽ ᶝҏᾪᾼґᾬ Ȳ ẞҨᾎ Ɫ ᵂ Ϣ ѻ ᵑϢɦᶻ ɧ

҃ᾼ ᵂ ȲӇ ֥Ẓ Ԉȸ Ϛ ╥ ᵂ Ϣ Ὑ҃Ϣɦ ɧᴞАᾼ ᵂȷ

ϡ ╥҃Ϣᾼ ᵂếᴞАᾼ ᵂצɦ ᴿɧȴӦὑד Ὑ ᾼ ╥ѩ ᵺ ᾼȲ

Ἤѿ ϱ Ϸצ ᵫ ᵂ ᴩᾼ ȳ ȳ ȳ῀֤⇔ ứ ᵫ╥Л╥

צ ᾼ ⇔Ҡ ἤ49ȴ 

2.2.3 ᶺ ῏ṓ  

ᶺ ῏ὑ ᵂ – ᵒ МȲה ҏϯԝѻ ṓ ѿẁ ᴕȴצ ῏ Ɫᵒ

ᵂ – Ȳ ԒӇ ᵒ ᵂ╥ᵡắ ᵂ ’ Ȳ ứὑ ᵂ ᾎ 3 ц

                                                 
44

 Ὥ☺ Ȳ ᵂ ᾎȸ ẂהȲ 127Ɏ2011ɏȴ 
45

 Ὑ Ȳ ᵂ ᾎ IIȲ 401-402Ɏ2009ɏȴ 
46

 › Ȳ 403ȴ 
47

 ֝› 45Ȳ 128ȴ 
48

 ֝› 45Ȳ 416-419ȴ 
49

 ᶝȲ ᵂ Ϛ Ȳ 15Ɏ2007ɏȷ ᶝȲ ᵂ ᴍ Ȳ 46-47

Ɏ2007ɏȴ 
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ᵂ ᾎ 9 ȷֽ ứП∟Ȳԛᵒ ᵂ ᵓӣ и… Лắ’ ᾼ ≈ȲḀἨắ

ᵂ ’ Пῶ Ȳ ứὑ ᵂ ᾎ 10 П 1ȷֽ ứ ᵓӣ иⱢῶ ∟Ȳԛᵒ

ῶ ╥ᵡכӴ֥ ṿӣȲ ᵂ ᾎ 44ᴟ 63 ц ᵂ ᾎ 65 צ ứ50ȴ 

Ӽצ ῏ ậ ᴿПṓ Ȳṳ ᵂ – ᵒ Ɫ ᵂ – ᾨ Ϯ ȴפ Ϛ

Ɫᵒ ᵫП ’Ὠ╥ᵡắẞכ Ȳױ и ѿ ᵫ ᵂП ἤȳ ᵂἤȲẔ

ᾼȳ ╥ᵡự ȳἨ֢ П ╥ᵡצФ ⁄Ɫ ȴ ϡḔ⁄ᵒ ᵫצ ṿӣ ᵫ

П ᵂȲẔМ ϚӇ ᵒ ᵫ ᵫ ᵂП ╥ᵡ Ἤṓ ֝Ἠ╥ ṿӣПצ ᶮȲ

ẔМѿצ Ҡ צ ᴿד ȷ Ӧ╥ᵡצ П֥ Ἠ֥ Ҡ

ἤᵒ ȷ ᴿɎדҵ֯Пצᴿ⁄Ӧ╥ᵡד ᵂПӐ ɏȲ в֯ПדᴿɎϚ Ϣ

Ϛכ ắẞẒ ᵂП֝דɏẃᵒ ȴ ϡԛѿ Ἐ ῶ ϡа Ȳᵒ ᵫ╥і

ӣῶ ȲἨ῏╥ іӣ Ἐȴ Ϯԛᵒ צ Ἐ ῶ ֥Ẇ⁄ Ӈ ⁄ ӣȲ

ẃ ứ ᵫצ ṿӣ ᵫП ᵂȴ ∟Ϛ ⁄ᵒ ᵫṿӣ ᵫП ᵂ╥ᵡⱢ֥ ṿӣȲ

ѿϱ Ϯ ẃᵒפ ᵂ – 51ȴ 

ᴖצ ῏ѿ Arnstein v. Porter Ɫ ἉȲЮ Ϡּר Ҩᾎ ПᵂᾎȴẔМ ẞᵒ

ᵂ – Ȳ…ѿ Ӿ Ԉ Лᾎ ӣ ԈἨ Ὼᴿ Ԉᵒ Ȳ ᴿ Ϛ

Schechter & Thomas Ἤ ẞᾼᵒ ȴὑה Ӿ ԈМȲ ӾП Ἐ ᶻ Ἐ

Ȳᴖ Ӿ Ԉ Ӧ᾿ ὙȲ᾿ Ẃֽӭ ϢȳԚ֝– ᴩⱢ

Ϣẁ Ἠᴞ ȷ ѿ ᵫ ῺɎӐѝᵂ῏ П Ɫ ɏ ᵫ ᵂȲѿц ᵫȳ

ᵫ ᵂП Ὼᴿἤ ȴẔМצ ẞȲױ Ӿᾼ ȲṳЛ҅ῶ ᵫБ ֮

Ӿ ᵫ ᵂПῶ ѠהБ ᶻכ Ȳ֪Ɫᶻ …Лᾎᾼ Ȳ Ӿ ԈỮӑ ϤЛ

ᾼᵒ ȴѹֽὨ Ὑכ Ὼᴿ῏Ȳ ᵫѨ Ὑ ᵫ ῺȲ ѿὙ ῺᴿᵂⱢ ῺП

ὙȲᵀ╥ױ Ὑ ῺПҠ ἤȲӼỮӑ Ϥᶻ ПЛᾎ ȴ 

ֽὨ Ӿ ԈБ ὙȲИ ϤЛᾎ ӣἨ ῺᴿɎӐѝ Ɫ ᴿɏד

ԈȲϷ ╥ᶻ Ԉȴױ и Ȳ ᵒ ᵫ Ӿ῏ ắ’ иȲԛѿϚכ Ϣ

⁄ᵒ ῺᴿȴϚ Ϣ ⁄ᵒ ῺᴿȲϞ ᵂἬ П Ғѿ Ȳֽ

Ẓ ᵂ֯֝דᾼ›∟ …Ἠ ᶧϯȲ ֯ ῏їМ ϱ֝דᾼ֙ ц Ӣ֝ד

ᾼ Ȳ― כ ῺᴿȴᵀӼ ᷅ ὑ ᶾדּ ᵂМЛ ӣȲ֪Ϛ Ϣӑ צ

῀ ѿᵒ ẔМ╥ᵡ Ὼᴿ52ȴ 

ϱ Пṓ МȲᶺ ֯ᵒ ᵂ – Ȳ ắϠּר ῏ᾼṓ ȲϷЛ ҏכ

ᶺ Ӕ֯ ֮ӣ ᵂ ᾎ ᾼἤ ẃᵒ ᵂ – ȴᴖЛ╥ӣӖᾎ ὑ–

ᴩⱢᾼ ứẃᵒ ᵂ – ȲБ╥ϚЄּט Ȳṳѹ ϱ Ϸ רּ֣ ῏ᾼṓ

ȲἨ ᶺ ֯ᵒ ϱ צ Ḃ ᾼ֮ѠȲӐѝП∟ Ю ṳѹ ╥Л╥צḂ

ᾼῈ ȴ 

                                                 
50

 Ὥ╨ Ȳɦ ᴞӦ ἤ ӾП ᵂ – ᵒ ɧȲכЄᾎ Ȳ 7 Ȳ 216Ɏ2003ɏȴ 
51

 ἔ‒Ȳɦ ᵂ – П ứɧȲѣӎᾎ Ȳ 190 Ȳ 48-54Ɏ2011ɏȴ 
52

 ἔ‒Ȳɦ ᵂП ἤ ᶻ П ὙɎϯɏʟ ᾎ ϟϫϝד⇔үϱֿ ϚϡϚҳ ᵒḟ έɧȲ

ѣӎᾎ Ȳ 172 Ȳ 244-253Ɏ2009ɏȴ 
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2.3 ᶺ ᵒḟ 

֯ ҏᶺ ᾼẒנ ᵒḟȲ רּ ᵒ ᵂ – Ԉі ᶺ ᵒḟМᾼ

ԈȲϷ╥ ṷנ ᾼᵒḟП∟Ȳᶺ ᵒḟИ ֮ṛּ֣ר ᵒ ᵂ – ᾼѠ

ᾎȴ Ẓ ᵒḟиᵑ╥ ᾎ үϱֿ⇔ד81 3063 ӖṶᵒḟ53Ȳѿц ᾎ 83

үϱֿ⇔ד 2501 ֑Ṷᵒḟ54Ȳ Ẓ ᵒḟϷ╥−ֵ ϱЮ ᵂ – ᾼ Ȳ

цᾼ  ῶἤᵒḟȴ҅נ

2.3.1 ʟ ᾎ үϱֿ⇔ד81 3063 ᵒḟ 

ᾎ үϱֿ⇔ד81 3063 ӖṶᵒḟȲ╥ ᾎ נ ԒἭ ὑᵒ

ᵂ – Ȳѿɦ ɧếɦ ᴿɧד Ԉᵒ ᾼ ԈȴṶ Ɫ ᵫắ ᵂϢ

ᵂᾼɦ ɧȳɦ Ṇԝ ɧцɦ Ṇԝ Ɏ2ɏɧ ᶮ ᵂ ȲṳѹБ ֣в

╜ Ҍ ậ ᵂ ȴ ᵫӑ ֝ Є ᵫṹצ ᶮ ᵂ П ᾲ

ẓ Ȳ ẞ ứᶻ ᾼ ԈצϡȲᵛɎϚɏ ȲɎϡɏ ᴿȴֽὨד ᵫѻ

҃Ϣᾼ ᵂ╥ᶻ Ẕ ᵂ῏Ȳ Ὑ҃Ϣ ᶻ ᾼ ᵂȲṳѹẒ

ᵂ כ  ᴿȴד

֯Ӑ Ȳ ᾎ ֯ᵒ ᵂ – ᾼ Ȳѿɦᶻ ɧᵂⱢ ᵫ╥ᵡ–

ᵫ ᵂ Ɫᵒ ȴ Ӑ ∟ѿ ᵫᾼ ᶮ ᵂ ᾎ ứ╥ ᵫᾼ Ӵ ᵂȲἬѿ

ṳӑ– ᵫᾼ ᵂ ȴ֯ Ԉ Ḕᾼ֮Ѡ╥ᵒḟ іӣϠ ᾎ П›Ꞌӑ

ӣᾼּר ὑ ᵂ – Пᵒ ѠᾎȲБ ╥ ᵂ – ᵒ ᾼϚЄ Ḕȴᶺ ֯ ᵂ

ᾎ ṳḥצ ứֽᴶᵒ ᵂ – ȲҬ֯צ ᵂ ᾎ 84 ѿϯ ֮ ứȲ

– ᵂ ᾼ ≢צ ᾼ Ḗȷ Ӑ ҠѿכҏȲ ϱ᷂ ᵂ – ᾼ Ԉ

ὙӪ֮ ҏẃȲ ╥ӣᶻ ẃᵒ Ȳ רּ ῏ᾼṓ Ҡ ṷצ ᾼЛϚ ȴᵀ╥Ӑ

ᾼ ἤ֯ὑȲӐ ᵒḟҏẃП∟ȲᾎỪ֯ᵒ ᵂ – ᾼ ȲҠѿ ᴕּר Ἤ

ҏᾼᵒ ѠᾎȲᴖЛ╥Ϛ╤֮ӣӖᾎ– ᴩⱢП ứҟᵒ ᵂ – ȲֽױϚẃȲ

ᶺ ᵒ ᵂ – ―Ҡѿ ֥ ϱ ὑᵒ ᵂ – ᾼ ȴ 

2.3.2 Ҕ ʟ ᾎ үϱֿ⇔ד83 2501 ᵒḟ 

ҫϚ ֑Ṷᵒḟ╥ ᾎ үϱֿ⇔ד83 2501 ᵒḟȲӐ Ṷ Ɫϱ ϢɎ

ᵫɏ╥Ϛ Ҕ ᴩȲ ϱ ϢɎ ᵫɏϵ еҨṹצ ᵂ ᾼ ᵂȲԚ

ɦצ ᴓ₇ ɧȳɦ₇ ɧȳɦῧ ɧȴᾎ Ɫצ ᶻ ᾼ Ȳ ϠӇ

צ ПדᴿҵȲ ᵫ Ӈ ᶻ ᾼ ᵂȲ ᴖ ᵂПᶙכѡ цẔ ҵ

е ᵡȲᴞⱢᵒ צ ᶻ П ᴕ ȴӐ ֪Ɫϯ ᾎ ὑ ᵂᶙכѡ

                                                 
53

 ᾎ ӖṶ ᵒ Ȳ 10 Ȳ 189-192Ȳ1993ד 4ѣȴ 
54

 ᾎ ֑Ṷ ᵒ Ȳ 16 Ȳ 852-855Ȳ1994ד 9ѣȴ 
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ȳ Ϣ ▲ӑ ȲἬѿ ẞ ᾎ ֫Ḇ ȴӐ ᵒḟ Ϸ╥ӣɦᶻ ɧᵒ

ᵂ – Ȳּ᷂ר ὑᵒ ᵂ – ᾼ ԈὙ іӣẞᵒḟ Ȳ╥֯ϱ

ᾎ үϱֿ⇔ד81 3063 ӖṶᵒḟП∟ᾼϚЄּט ȴП∟ᶺ ᾼᾎ ᵒḟ ֮

֣ѿּר ứ ᵂ – ѠᾎⱢᵒ Ȳ ᵒ ϱḔ ế ԈצϚṷЛϚ ȲᵀЬ ѿ

ɦ ɧếɦ ᴿɧⱢᵒד ᾼ ȴӐѝ∟ ᾼ רּ ᶺ ᵒḟ

ᾼЛ֝ȲѿцЮ ᶺ Ҡѿ ᴕּר ᾼѠ֣ȴ 

2.4 Њ  

ϱ ױֽ ᾼ Ȳ―Ҡ῀ὑᵒ ᵂ – Ȳּר ếᶺ ᾼ ȳᵒ

ḟצᴶ ֝П ȴ רּ ᾼ ẃ Ȳᵒ ᵂ – Ɫ Ȳᴖѹצ ◕ἤ Ϛ

ứᾼᵒ Ḕ ȴᶺ רіӣּצ Пᵒ ȲᴖᵒḟѠה Ȳ֯ᵒ ᵂ –

ϱȲצ ⱢϚ ᾼṓ Ȳ Ѿ ɦ ɧếɦ ᴿɧⱢᵒד ȴ 

רּ ῏ Schechter Thomas Ἤ ҏᾼᵒ ѠהȲ ԒԒᵒ Ṷ ииⱢ

Ὼᴿἤȷԛᵒ ᾎ√ иȲԒᵒ ᵫᶻ ᾼ и╥ắ’ ᾼῶ Ȳԛᵒ Ẓ

ᵂП ╥Л╥ ᴿȴᴟὑד Nimmer ֯ᵒ Ṷ ᾼ и › √Ȳᾎ֝ד῏

и᾿ ᵒ Ẓ ᵂ╥ᵡ ᴿȴᶺד ϱ ὑ ᵂ – ᾼᵒ ѠᾎҠ Ɫ

―ȲЛ רּ и ױֽ ȴּר Ἤ ҏẃᾼᵒ ѠᾎἨ Ҡѿ ӣ֯ᶺ ᾼᵒ

ḟϱ ȲṿᾎỪ֯ᵒ ᵂ – ᾼ ȲצϚ ѩ ᾼ Ҡѿ ȴ 
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Ϯȳ ּר П᷅ ᵒḟ 

ѿϯᾼв ᶺ ѩ юṓᾼ ȲϷ ╥֯ᵒ ᵂ– ѩ ю ᾼ

ȲếẔι ֢ иέ ȴϯ в Ϛ Ởᵒ ᶙ ᵫ╥ᵡצצ ᾼ ᵂ

П∟Ȳ ὑɦṶ ϱῺᴿἤɧᾼ ӣȲ ϯẃЮ ѩ ᵑᾼ ȲɦὙ Ὼᴿɧȷ

Ϯ и⁄Ю ֯ᵒ ᴿד Ȳᾎ ӣᾼɦϚ ᾎɧȷ ҳ и

Ἐц ᾎᾼ ӣȷП∟ԛ ᶺ ᾼ ꜜ ‍ ю ẞᾼɦ ה

ᾎɧȷ ∟ԛЮ ֝ Ϸ╥‍ ю ẞᾼɦч ᾎɧȴ 

Ӧѿϯᾼв Ҡѿᵒ רּ ᾼ ῏ ὑ֢ ќ═ ч ᾼ ṓȲṳѹ Ӧ ṷ

ṓȲҠѿ ẁᶺ ᾼ Ϛצꜜ ᴕᾼכᾎȴ Ϥ֢ П›Ȳ֪ ϡ

Ю רּ ὑ ᵂ – ᵒ Ẓ♆ѻה Пṓ Ȳὑϯԝ ›Ȳᵂ῏ ѿ ᶮ

ῶӱҏⱢṓ Мᴶ Пᵒ ◕ȴṳѹȲ֪ Ɫ›Ϯ ὑἬצП ᵂМ ѾҠѿ ӣȲ

֪ᴖ П ⱢϚ ᵒ ȷ∟Ϯה ֪ ӣ Ɫ Ȳѹצ ᵂ ₤П ạȲ

֪ᴖ Ɫ ᵒ  ȴה

3.1 ᵂ – ПϚ ᵒ  ה

3.1.1 Ṷ ϱῺᴿἤ 

3.1.1.1 ὑṶ ϱῺᴿἤП  

 

3 Schechter & Thomas ṓ Мᵒ Ṷ ϱῺᴿ и 

ὑ Schechter Thomas Пṓ ȲṶ ϱᾼῺᴿἤ… Ὑ ᴩⱢ ȲẔМѿ

ῺᴿἤⱢᵒ ȲᴖῺᴿἤ⁄ⱢӐ ПṶ ϱᾼῺᴿἤȴ 

ᵂ  
Ὑ  

 

Ὼᴿἤ 

Л ậӣ 

ᶻ иⱢắ’ Пῶ  

 ᴿד
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4 Nimmer ṓ Мᵒ Ṷ ϱῺᴿἤ и 

ὑ Nimmer Пṓ ȲӐ Ṷ ϱᾼῺᴿἤȲ…ὑṶ иᵒ Ὼᴿ

ἤ Ȳ ὑῺᴿἤП ȴ 

3.1.1.1.1 Ṷ ϱῺᴿἤ  

Ṷ ϱᾼῺᴿἤɎprobative similarityɏȲ Ԓ ҏ ֤ ᾼ╥ Alan Latman Ȳ

֪Ɫᾎ ᷂ ד ɎRsubstantial similarityɏếṶ ϱᾼῺ ɎRprobative similarityɏ

ӣȲ ṶϢ Ӣ Ȳѿ ὑ֣ᾎ Ὑᴶ Ԉ Ἤ ȴ 

ѿϯ ɶcopyingɷ Ɫ Ȳ…֪Ӑ ὑ ᵂ – ᵒ П ȲϞ ậ

Schechter & Thomas Ἤ ҏП ȴLatman Ἤ ҏᾼṶ ϱῺᴿἤБ ֵ

ᾎ Ἤ ắȲẂֽѻ ֯ ϡṥ ϱ ᾎ ֵ֯ Ԉ ᵛῶӱȲ ᵫ ԒӇ Ὑ

Ȳᴖ ᵫ Ὑ ᵫ כ П∟Ȳ ᵫ ϯẃ Ὑ ᵫᾼ ᴩⱢ֯ ᵫ ᵂМ

ắ’ ᾼ иצ ᴿȲѿד Ὑ ẞЛ ậӣᾼ֮ḔȴӼᵛ ᵫϚ ỞӇ Ԓ

ᾼ ȲП∟И Л ậӣȴ55
 

֯ Ṷ ϱῺᴿἤᾼ ȲҬצю ᾎ Ӕ ֮ иᾼῺᴿἤȲѹ ᷂

Ṷ ϱᾼῺᴿ ɦ ɧדᴿ ֯Ϛ ȴẞἉֽᴶИ╥ ᾼᵒ ȹ ֯ Ὑ

ᶻ ᾼ Ȳ᾿ ╥‍ юᾼȲ ֵ Ԉ ╥ ὙɎϷ ╥

ɏȴ56
Latman ֯ᶮ ᶻ ếЛ ậӣ Ȳ ὑ ᴿᾼד ӣ Ȳ Ϛ

Ұ צ ᾼ ȸɦ ᾶ ╥ᾶ Ȳ҃ᵛṿЛҪᾶ Ȳ҃ ╥ᾶ ȷ ╥ᴿṳЛד

╥Ҫ  ᴿȴɧɎWhile rose is a rose is a rose is a rose, substantial similarity is notד

always substantial similarity.ɏ57
 

Latman ҏᾎ ֯ᵒ ᴿᾼד Ȳצᾼᾎ ֯ Ϛ ◕ᵒ Ȳ

ѿ ᵂП ╥ᵡצ ᴿẃᵒד ᶻ Ȳᵀ╥ᾎ ᾼ ≈Ẕ ╥ ᵒ Ṷ ϱᾼῺᴿἤȲ

Ҭ╥ӣ ӣϠȷṳѹ֯ ϡ ◕ᵒ Л ậӣᾼ ȲϷ╥ӣ ᴿד ֤ Ȳẃ

                                                 
55

 Aaron M. Broaddus, Eliminating the Confusion: A Restatement of the Test for Copyright Infringement, 5 

DEPAUL-LCA J. ART & ENT. L. 43, 49 (1995). 
56

 Alan Latman, ñProbative Similarityò as Proof of Copying: Toward Dispelling Some Myths in Copyright 

Infringement, 90 COLUM. L. REV. 1187, 1188 (1990). 
57

 Alan J. Hartnick, Probative Similarity: in Honor of Prof. Alan Latman, 53 J. COPYRIGHT SOC'Y U.S.A. 699, 

699 (2006). 

ᵂ  
ӑ ֝ ᶻ ᵂ Мẓצ ἤП ᵂכԌ 

Ṷ иʟ &Ὼᴿἤ 

ᾎ√ иʟ  ᴿד
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ᵒ ╥Л╥צṜѿ ὙẒ ᵂП ᴿᾼד Ἠ ȴֽὨѿṶ ϱῺᴿἤẃ иᾼ

Ȳ ҠѿḆ ֮иέ ᵂ – Ἤ Ӣᾼ ȴ58
 

֯ᵒ Ẓ ᵂṶ ϱᾼῺᴿἤ ȲỮӑḟứ ᵫắ’ ᾼ ᵂ Ȳ╥Л╥

ᵫ ậϠ ᾼ Ἠ Ȳ֯ иᵒ Ὼᴿἤ Ȳ╥ḟứ Ὼᴿἤ╥Л╥ҠѿᵂⱢ

ẃ Ὑɦ ɧȲИ╥ и ὙṶ ϱῺᴿἤᾼӭᾼȴ ֯ᵒ Ȳ ӣ

ẃᵒ ȲϷ ╥ Ὑ ᵫ╥ᵡצ ẞ ᵫᾼ ᵂȲѿцẒ ᵂП ╥

ᵡצṶ ϱᾼῺᴿἤȲ ᵫҠѿ Ὑ ᵫ֯Ἤצᾼ ἉϯȲ╥ḥצ Ӵ ᵂᾼҠ

ȴ ᾼῺᴿἤצҠ ╥ ᾼȷϷҠ Л╥ ᾼȴṶ ϱᾼῺᴿἤЛ╥ⱢϠ Ὑ

ᵫ╥ᵡ ậϠ ᵫ ᵂМ ᾼ Ἠ ȷדч֮ȲṶ ϱᾼῺᴿἤҬ╥ⱢϠ ẁ ᵫ

Ṷ ϱצ ᾼ ȲⱢϠ ῶӱ ṓȲ ᷂ ⱢɦṶ ϱᾼῺᴿἤɧȴ 

ᴖѹ ϡṥ ϱ ᾎ Ϸ ῶӱȲṶ ϱᾼῺᴿἤ ӣὑϚ Ở Ὑ ᾼ

ȲἬ П ếῺᴿἤᾼ Ԉȴ֯ ᵫ Ὑ П∟ȲИ Ὑ ᵂП ╥ᵡצ

ɦ ᴿɧȲד Лכ ậӣȴ59 ᴖṕПȲᵒ ᴿᾼӔד Ȳ╥ ᵫ֯ Ὑ

ϡ ◕ᾼЛ ậӣ ȲИҠѿᵒ ᴿȲד ЛҠ Ϛ ◕ᾼṶ ϱῺᴿ ᴖ

Ӣ ȴ 

Latman ֯Ẕ ѝМȲⱢϠ Ṷ ϱᾼῺᴿἤȲṳ Ẕғ Ȳ ᵍ ӣ

ᾼ Ȳ֯ Ẕѝ М∂ ѿṶ ϱᾼῺᴿἤẃậ҅ᵒ ᶻ Ȳ ӣ ᴿᾼӣד ȴ

Ӧ Arnstein v. Porter
60 Ҡ ῀Ȳ ᵫֽᴶИ Ӕ ֮ Ὑ ᵂ – ȴӐ ᾼ

╥ ҏϠẒ Ḕ ẃᵒ ᵂ – ȴϷ ╥ϱ Ἤ ᾼɦ ɧế FrankᾎỪἬ

ᾼɦЛ ậӣɧȴ ᴿᾼӣד Ҭ ҏ ֯ᵒ Л ậӣᾼ ȲӼᵛ ᵫ╥ᵡậ

ӣϠ ᵫắ’ ᾼа Ȳѹ ᵫᾼ ᵂ ṷа ɦצ ᴿɧȴ֯Ӑד МȲ ᵫ

Ὑ ᵂ – ȲӇ Ὑȸ 

(1) ʟ ᵫ ᵫצ ᵂ П ᵂȷ 

(2) Л ậӣʟ ᵫБ Ὑ Ȳ ᾼᴩⱢ╥ᵡ Лכ ậӣȴ 

Ὑ ᵂ – ᾼḔ ế ԈȲ › ϡ Ἤ Roger E. Schechterế John 

R. Thomas ҏᾼ ╥Ϛ ᾼȴṶ ϱᾼῺᴿἤ╥֯ Ϛ Ὑ ᾼ иϱ

ᵒ Ȳ Ὑ ῏ȲӇ ᵫᴞАἭ ᾼᴩⱢȷἨ῏ѿ Ὑ ȲϷ ╥

ѿ ếṶ ϱῺᴿᾼ ὙПȴֽὨᵒ П∟ṳ цԉᴶᾼῺᴿἤ῏Ȳ

Л Ὑ ȷדч֮ȲֽὨצ ếῺᴿἤᾼ֯׀ȲṶ ứ῏Ɏ ╥ ɏ

ᵒ ṷῺᴿἤ╥Л╥Ṝѿ Ἤכ ᾼɦ ɧȴṶ ứ῏ֽᴶᵒ ềȹ֯ ɦ

έɧếɦ Ϣɧ ‍ ϠȲ ӦẒ῏ᾼ ᵗȲṿṶ ứ῏Ҡѿᵒ ╥ᵡ

Ṝѿ כ ȴὑ ᵫЛ ҏ ᾼ ᾓϯȲֽױϚẃȲῺᴿἤᾼ ⇔ֽὨҠ

ѿ ẞ‍ ᾼὙ ȲṜѿ ᵫᵛṿ Ӵ ᵂȲϷЛҠ ẞ ᵫ֝דᾼ ὨɎ

╥Ὑ ῺᴿɏȲ ᾼ ⇔ИṜѿ Ὑ ȴ ẞ Ϡכ Ȳ ϯẃИ╥ Л ậ

ӣᾼ Ȳ ◕ ⁄ϱѿϚ ᾎẃᵒ Ȳױ Л ɦ έɧếɦ

                                                 
58

 Id. at 702. 
59

 Id. at 702-03. 
60

 Arnstein v. Porter, 154 F.2d 464, 467 (2d
 
Cir. 1946). 
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Ϣɧȴ61
 

3.1.1.1.2 Arnstein v. Porter ⁄ 

֯ᵒ Ṷ ϱᾼῺᴿἤ ȲЄֵ ᾼᾎ ╥ Arnstein Мᾼ ⁄Ȳ֯ѩ

Ӈ ӣ ᵂᾼԓ ᴩѩ ȴױ ◕ᾼѩ ȲҔ╗Ϡắ ᵂ ’ ᾼв Ȳ Лắ ᵂ

’ ᾼв ȴֽὨԓ ѩ ∟Ȳ Ɫᾼ Ṷצ ϱᾼῺᴿἤѿ צ ᾼ ⇔Ȳ ϯ

ẃṶ ứ῏И ≈ᴕ ᵂП ╥ᵡצЛ ậӣᾼ ᶮȴѿϯⱢ ᵂ – ᾼ ԉ

☼ ȸ 

(1) ᵂ ʟ ᵫӇ Ὑ צ ᵂ Ȳ֯ иȲ ᵂ ẁⱢῶ

Ȳ Ὑ ᵫצ ᵂ ȴ 

(2) ԉ ʟϚӎ ᵫ Ὑ ᵂ П∟Ȳ ԉ ẞ ᵫṝϱȲӦ ᵫ

Ὑ ᵫ ᵂ ȲἨ῏ ᵂ צ╥ ᾼȴ 

(3) ʟֽὨ ᵫכғ ὙẔצ ᵂ Ȳ ϯẃȲ ᵫӇ Ὑ ᵫ ᵫắẞ

ᵂ ’ ᾼ ᵂȴ֯ ֮ѠȲ ᵫ֯ Ὑ ᾼ ȲЛӣ Ὑ ᵫ

צ ᾼ ᵂȲ ᵫҠѿ ֥ ᾼҠ ἤҟ Ὑ ȴѩ ᵑᾼ╥ȲֽὨ

╥֯Ὑ Ὼᴿᾼ ᾓПϯȲ ᵫ╥Л╥Ӈ ҫҵ Ὑ Ȳ∟ דצ ȴ 

(4) Ṷ ϱῺᴿἤʟֽὨ ᵫכғ ὙẔ צ ᵂ ȳ ᵫצ ∟Ȳԛ᷂Ẓ ᾼ

ᵂ ᴩѩ Ȳѿ ứ ᵫế ᵫᾼ ᵂ╥ᵡצṶ ϱῺᴿἤȲѹẔ ⇔БṜѿ

כ ȴ иᾼᵒ Ȳиέȳ έȳ Ϣ ╥б ṿӣᾼȴ ᾼᵒ ╥

Ҕ╗ ᵫ ᵂМắ ᵂ ’ Лắ ᵂ ’ ᾼа ȲֽὨ ᵫᾼ ᵂế ᵫ

ᾼ ᵂḥצṶ ϱῺᴿἤᾼ Ȳ Л צ ᵂ – Ӣȴ 

(5) Л ậӣʟֽὨ ᵫכғ֮ Ὑ ᵂ ȳ ȳṶ ϱῺᴿἤȲ ϯẃИ

Л ậӣᾼ ȴ ֮ѠȲᶺ ԒӇ ứ Ϛṷ╥ ᵫ ᵂМắ’ ᾼ

иȴ ҠѿӣἼ ᾎȲԛ ֥Ẕ҃ᾼ ᾎȲѿ ậ ᵫ ᵂМắ ᵂ

’ ᾼῶ їȴϚӎ ứ ắ ᵂ ’ ᾼῶ П∟Ȳԛ ứ ᵫế ᵫᾼ

ᵂП ╥ᵡ ᴿȲד ᴖ ╥ᵡצ ᵂ – Ӣȴ62
 

Latman Arnstein v. Porter ҏϠϯԝᾼ∂ ȸ 

(1)  ᾼ  

ɦ ɧếɦЛ ậӣɧМἬᵒ ᾼв ╥ЛҠѿ ᾼȴ 

(2)  ᾿  

Ҡѿ Ӧ᾿ ẃ ὙɎẂֽ ᵫἭ ᶻ ɏȴ 

(3)   

ϷҠѿ Ӧ ὙȲױ Ἠ Ṝѿ ὙẒ ᵂП ᾼ 

ῺᴿἤȲѹῺᴿἤ ẞ ᾼ ⇔ȴ ᴴ ɦ ɧᾼ ὙȲ ֯ᾼ 

Ὼᴿἤᵒ ḥצ ẞɦ ɧᾼ֮Ḕȴ 

                                                 
61

 Latman, supra note 56, at 1191-92. 
62

 Broaddus, supra note 55, at 68-69. 
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(4)  Ὑ Ὼᴿ 

ֽὨ ᵫḥצ ᾼ ȲҠѿ ӦῺᴿἤẃ Ὑᶻ Ȳᵀ╥ ῺᴿἤӇ  

‍ Ὑ ᴟҠѿ ᵫ Ӵ ᵂПҠ ȴ 

(5)  Ϣ 

Ӕ ẃ Ȳ֯ᵒ ᾼᾨ ȲҠѿ ӣ ᾼ έȷᴖᵒ Л ậӣᾼ Ȳ 

⁄╥ ӣϚ ᾎȴ 

(6)  Ὑ Ὼᴿᾼ᾿  

ϱצ ếЛ ậӣᾼẒ ◕ᵒ Ȳ֯Ϛṷ Ԉ ȲֽὨ ᵫế ᵫᾼ 

ᵂῺᴿἤ‍ ᾛȲṳѹБ Ὑ Ὼᴿ ⇔῏ȲᵛҠ ᵫ֝ צ ếЛ 

ậӣȴ63
 

ṳ‍Ἤצᾼ Ҡѿ כ ᵂ – ȲӇ Ṷ ϱᾼ Ɏactual copyingɏ

ếЛ ậӣɎunlawful appropriationɏ ╥ᵒ ᵂ – ᾼ ȴ֯ᵒ ᾼ Ȳ

᷂ ᾼ ὙὍ֯ ᾼᴯ ȲצϚṷᾎ ᾿ ᵒ Л ậӣȲϷ ╥᾿ ᵫᾼ

ᵂ ẃế ᵫ ᵂѩ ȲӣẔв֯ᾼדᴿἤ Ὑᶻ Ȳױ Пᶻ Б Ϥᵒ ד

ᴿПЛᾎ ◕ȴ ᾼѠᾎ᷂Ṷ ϱᾼῺᴿἤ ֯Л ậӣᾼ ◕Ȳᵒ ᴿἤד

ᾼ ȴ֪ Ɫ ◕ ֯ᵒ ȲỮӑ ᴩᴟ ϡ ◕ᾼЛ ậӣȴ Ӣϱ ᾼ ᶮȲ

╥֪Ɫ█ṷᾎ ֯ Ϛ ◕ᵒ Ȳ ϡ ◕ᵒ Л ậӣ Ȳ ᴿᾼӣד

ӣȲИ ᵒ ϱ ᾼ ȲἬѿ Latman Ἤ ҏȲ֯ᵒ Ϛ ◕ᾼ

Ԉ Ȳ ӣɦṶ ϱᾼῺᴿἤɧѩ ⌂ ȴ64
 

ὑϱ ἬṕȲ Ὑ ᾼ ◕ ȲֽὨ ᵫБ ὙϠ ếṶ ϱῺᴿἤ῏Ȳ

ᵛҠ ᵫצṶ ϱᾼᶻ ȴ ϯẃ ԉ ẞ ᵫṝϱȲӦ ᵫ ὙẔ ᵂ

╥ Ӵ ᵂἨⱢẔ҃ᾼᶼ ȴ65 ᵫϚӎ ὙϠצ ᾼ ᵂ Ȳѿц ᵫᾼ Ȳᾎ

И ᷂ Ὅ֯ ᵫᾼ ᵂ ᵫᾼ ᵂ╥ᵡצṶ ϱῺᴿἤȲ Ὼᴿἤ╥ᵡБ ẞᶻ

ᾼ ⇔ȴֽὨ ᵫЛ ὙẒ ᵂП Ṷצ ϱᾼῺᴿἤȲ ϯẃϷЛӇиέЛ

ậӣȲ֪ⱢḥצԉᴶṶ ϱᾼῺᴿἤȲ Л Ӣԉᴶᾼ ᵂ – ȴᵀ╥ֽὨṶ ϱ

Ὼᴿἤ֯׀ᾼ Ȳ Б Ϡᶻכ ȲṶ ứ῏ Ӈ ᴕ ᵫἬᶻ ᾼ и╥ᵡ

Ɫ ᵫắ’ ᾼа Ȳѿцᶻ ᾼ Ἠ ╥ᵡБ ẞЛ ậӣᾼ ⇔ȴ66
 

ױ ᾼ ὑ ᵂ – ᵒ Ȳ ׂᾼ ᶧȲṳѹֽὨӣ Ϛᾼ Ȳ ὑ֢

ᾎ Ϸ╥ϚЄ Ȳᾎ ЛӇῧ ȳ ϩȳ ҟи ᴶ Ӈ ӣᴶ ӣ ȴ

Ϸצᵗὑᶺ ᾼᾎ ᴕּר ᾎ ֯ᵒ ᵂ – ȲἬᴕ ᾼᵒ Ԉ в Ȳᶦ

ẞᾼѠᾎҠѿ ᶺ ᾎ Ἤ ṳ ӣȴ 

3.1.1.2 Arnstein v. Porter 

Ṷ ϱῺᴿἤѩ צ ᾼ ԈⱢ Arnstein v. PorterȲ ╥ϱ Ἤ ẞᾼ ԈȲѿ

                                                 
63

 Latman, supra note 56, at 1193. 
64

 Id. at 1198. 
65

 David Aronoff, Exploding the ñInverse Ratio Ruleò, 55 J. COPYRIGHT SOC'Y U.S.A. 125, 141 (2008). 
66

 Broaddus, supra note 55, at 78-79. 
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ϯⱢӐ ᾼЮ ȴ 

Ӑ Ϟ ὑ ᵂȲ ᵫ Arnstein ᵫ ᵫ Porter– Ẕ ᵂП ᵂ ȴϯ

ԝѿ ῶ ArnsteinἬ ҏ – П  67ȸפ

ᵫ ᵂ ᵫ ᵂ 

The Lord Is My Shepherd 

ɎБ ᴩѹБ ҏ 2,000 ɏ 

A Motherôs Prayer 

ɎБ ᴩѹБ ҏ Ϛᴍ ɏ 

Begin the Beguine 

A Motherôs Prayer 

ɎБ ᴩѹБ ҏ Ϛᴍ ɏ 

My Heart Belongs to Daddy 

La Priere 

ɎП∟ ᴩɏ 

I Love You 

I Love You Madly 

ɎỮӑ ᴩᵀ Ϛװὑе ₭

ȲẔ Ӑ ᴟ ֵ үᵀӑ ᴟ

ᵫȲѹẔМϚ Ӑὑ ᵫἪ ɏ 

Night and Day 

Sadness Overwhelms My Soul 

Ɏӑ ᴩѹӑе ҏȲT ӐБ ᴟ

ᵂϢѿц ᴩϢɏ 

Youôd Be So Nice To Come Home To 

A Modern Messiah 

ɎỮӑ ᴩἨе ҏȲ ῺϚᴍ

ӐБ ᴟ үц֢  ᵀӑ

ᴟ ᵫɏ 

Donôt Fence Me In 

ᵫѻ ẔӑכẞἨ ẞԉᴶ ᵫП ᵂȲӼЛ῀ Ẕᵂ₇ 68ȴ 

ֵ ṓᾼ FrankᾎỪ֯ᵒḟ ẞϠϥ Ȳ֯ ϥ Ȳצ ᵂ – ᾼ

ᵒ ֯ Мҏ ȲẔ ᾼ и… Ϣҏ ᾼ ḖȲ ᵂ – ᾼᵒ … юȴ

ẔМ ϡ ẞȲ֯ ᵂ – МȲ ӣᾼ Л ╥‍ ᾼȲҔ╗Ɏaɏ

ᵫ ᵫắ ᵂ ’ ᾼ ᵂȲѿцɎbɏ Б ὙϠ Ȳ ᴩⱢ╥ᵡ

Ṝѿ Лכ ậӣȴ 

ᾼ Ҡ Ҕ╗Ɏaɏ ᵫἭ ᾼᴩⱢȲἨ῏╥Ɏbɏѿ Ȳ ╥

ᾼ ȲṿṶ ứ῏Ҡѿ֥ ֮ ȴ ȲֽὨḥצῺᴿἤᾼ Ȳԉᴶ

ᾼ Ὑ ЛṜѿ Ὑ ȴֽὨצ Ὑ ếῺᴿἤᾼ֯׀ȲṪ Ṷ ứ῏

ḟứ Ὼᴿἤ╥ᵡṜѿ Ὑ ȴ֯ ϱ ȲиέɎ έɏ╥ד ᾼȲѹ

ϢϷҠѿ ᵗṶ ứ῏ᵒ ȴֽὨ ᾼ Л֯׀ȲṪ Ὼᴿἤ Ӈ ‍

Ὑ Ȳ ẞṜѿ ᵫế ᵫ Ӵ ᵂ ᾼ֝דצ ὨȴֽὨכӴ ᾼ ȲИ

ϡ ȲϷ ╥Л ậӣȴ֯ ϱ Ȳ ᾼ╥Ϛ ᾼч ȴ֪ױȲ

                                                 
67

 Arnstein v. Porter, 154 F.2d 464, 467-69 (2d
 
Cir. 1946). 

68
 Id. at 467. 
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֯ ϱȲɦ έɧế Ϣ╥ ᾼȴ69
 

FrankᾎỪ֯ ҳ Ϸ ẞϠⱢᴶЛ ậӣ ӦϚ ẃᵒ Ȳ ϱ

Л╥ ֯ ϱ ᾼиέȲἨ῏╥ צ ᾼ ẃᵒ ȴ ᵫᾎ√ϱἬ’

ᾼᵓ Л╥҃ṝⱢ ᾼ Ȳᴖ╥ ҃ᾼ ȲϚ Є ҃ᵘϩכὨᾼ ȳ

֯ ᵓ ȴ֪ױȲϷ ╥ ᵫ╥ᵡ ậϠ ᵫậ Ϛ Є ᾼὧᴫȲ ậϠ

Ϛ ὑṆᾨ П Ȳ ᵫЛ ֮ ậȴ ∟Ȳ ᵫ֪Ɫ ᾎ֯Ϛṷ ᵂ

ϱ ậ ᵂ ᾼ’ ȲἬѿᾎ и Ӕϯ ᾎ ᾼᵒḟȲẔ ᾼ и ֫ȴ 

֯Ӑ ḇП∟Ȳ Ӑ ḥצὙ ֮ ẞᵒ ȲӇ ṿӣṶ ϱῺᴿἤẃ

Ɏprobative similarityɏᵒ ȴᵀ╥֯ Latman ᷂ ֤ ҏẃП∟Ȳ ֯֯ ϡ

ṥ ϱ ᾎ ȳ Ϛṥ ϱ ᾎ ȳ Хṥ ϱ ᾎ ὑ ԈМ Ὑ ᷂֮Ṷ ϱῺ

ᴿἤɎprobative similarityɏ Ὑ֯ᵒḟМȲẂ Ȳֽ ϡṥ ϱ ᾎ М Muller v. Anderson
70

ȳ Jorgensen v. Epic/Sony Records
71 ȷ Ϛṥ ϱ ᾎ ᾼ Coquico, Inc. v. 

Rodriguez-Miranda
72 ȷ Хṥ ϱ ᾎ ᾼ Armour v. Knowles

73 ȲӦױҠṓȲ 

Latman ֯ Arnstein v. Porter П∟ ҏᾼ ȴ 

Ӑ М ὑ ᵂ – ᵒ ῺὑSchechterцThomas Ἤ ҏПᵒ Ȳ

Ẓ῏ὑᵒ иꞋѿ Ὼᴿἤᵒ ╥ᵡⱢ ȲЛ֝ ֯ὑ Schechterц

Thomas Ἤ ҏЛ ậӣ и Ɫ Ԓᵒ ậӣ иⱢῶ ᴖ‍ ἘȳѿцẒ ᵂ

╥ᵡⱢ ױᴿȲד иὑӐ Мѻ ᾎỪ Ɫᵒ Л ậӣ ѿϚ ᾎẃ

ᵒ ╥ᵡ ᴿȲṳӑֽד Schechterц Thomas ױֽ ֮ и ԈȲ╝ᴖӐ М

Ἤ ҏП ֽ ӣὑ ϱȲҠ Ϛứ Ҡẁ ӣȲ Schechterц Thomas

Ἤ ҏПṓ Ӑ Ɫ ῺȲҠᵂⱢẔ П ȲӐ П ӼҠӦ Schechter

ц Thomas Ἤ ҏП ḂПȴ 

 

                                                 
69

 Id. at 468. 
70

 Muller v. Anderson, 501 Fed. Appx. 81 (2d Cir. 2012). 
71

 Jorgensen v. Epic/Sony Records, 351 F.3d 46, 56 (2d Cir. 2003). 
72

 Coquico, Inc. v. Rodriguez-Miranda, 562 F.3d 62, 67 (1st Cir. 2009). 
73

 Armour v. Knowles, 512 F.3d 147, 152 (5th Cir. 2007). 
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3.1.2  Ὑ Ὼᴿ74
 

3.1.2.1 ὑὙ ῺᴿП  

 

5 Schechter & Thomas ṓ Мᵒ Ὑ Ὼᴿ и 

Schechter & Thomas Ɫὑ Ὑ ᴩⱢ Ȳὑ Пᵒ МȲֽ ᵫҠѿ

ὙὙ Ὼᴿ῏Ȳ֪Ẕ Ϛ֥ Ɫ ᵫ כ ᵫП ᵂȲᴖҠѿӣѿ Ὑ

ȴ 

 

6 Nimmer ṓ Мᵒ Ὑ Ὼᴿ и 

Nimmer ⱢֽὨ ᵫЛ ӣ᾿ Ἠ Ὑ ῏Ȳᴖ ᵫ ᵫ

ᵂ֯׀Ὑ ῺᴿȲὙ ῺᴿБ ẞҠѿ Ẓ῏ ᵂῺᴿ ⇔╥Ҿ֥ᾼȲѹҠѿ

ᵫ Ӵ ᵂȲ ᵫᵛҠ ױ ὙѠᾎȲẃ ֥ Ὑ П Ԉȴ 

3.1.2.1.1 Ὑ Ὼᴿ  

ᵂ ϢҠѿ Ӧ Ὑ ᵫ– ᵂ ᾎἬ’ ᾼ ᵓᴖậ ᾼצ ȲⱢ

Ϡ Ὑ ᵂ – Ȳ ᵫӇ ὙȲ ᵫ‍ᾎᶻ Ẕ ᾼа ȴѿ Nimmer Ἤ

ҏПᵒ ☼ ᴖṕȲ Ὑ ᵫᶻ ᵫ ᵂ Ȳ ᵫҠѿ ẁ᾿ Ἠ Ὑᶻ ȴ

                                                 
74

ױ  striking similarityᾼ ֝› 5ȴ 

ᵂ  
Ὑ  

 

Ὼᴿἤ 

Л ậӣ 

ᶻ иⱢắ’ Пῶ  

 ᴿד

ᵂ  
ӑ ֝ ᶻ ᵂ Мẓצ ἤП ᵂכԌ 

Ṷ иʟ &Ὼᴿἤ 

ᾎ√ иʟ  ᴿד
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75 ᵫ Ӕצ Ȳ֯ Ϛ Ở Ȳ ᵫӇ Ԓ ὙẔѻ ᾼ ᵂצ ᵂ

Ȳ ᵂᾼἬצ Ҡѿӣ ᵂ ẃ ὙȲ ╥ ᵫ ᵂ – ᾼ›

ԈȴϚӎ ὙϠ ᵂ П∟Ȳ ֽϱ Ἤ ᾼȲ ᵫҠѿ ᾿ Ἠ

Ὑᶻ ȴ76֪Ɫ ᵫ Ѿḥצ ֯ ᵫⱢᶻ ᴩⱢᾼ֝ ẞ ᵫȲἬѿ֯ ᵂ –

МȲᶻ ᾼ ◕Ϛ ӣ Ὑȴ ᵫҠѿӣ ȲϷ ╥ ᵫ

ắ ᵂ ’ ᾼ ᵂȷѿц֯ ᵫᾼ ᵂế ᵫᾼ ᵂП צ ᴿẃד Ὑ ᵂ

– ȴ77 ὑ ᵂ – ᾼᵒ ȲӑֽӐ ϚЊ ױֽ ȴᵀӐ ᾼ ֯

ὑ Ὑ ῺᴿȲ ᵂ – ᾼᵒ Ḕ ֵצ ṓ Ȳ֯ױЛ ȴᴖ֯Ὑ Ὼᴿᾼ

֯ὑȲẒ ᵂדᴿᾼ ⇔ֽὨ ɦ ɧ сẞɦὙ ɧᾼ ȲֽױϚẃȲ╥

Л╥҅ῶ Ҡѿ᾿ ȹ78
 

3.1.2.1.2 ֢ ṥ ϱ ᾎ ὑὙ ῺᴿПכᾎ 

ὑ ᵂ – ᾼᵒ Ȳ Ӑϱ╥ ֣ ậ Nimmer Ἤ ҏᾼ ȲϷ

╥ӣ Ɫ ᾼѠהᵒ ᵂ – ȴ֢ ᾎ ὑὙ Ὼᴿᾼכᾎ╥צиὼᾼȲϯԝ

᷂иὼП ᾎ ᾼ ṓ П79ȸ 

(1) ϡṥ ϱ ᾎ  

֯ Arnstein v. Porter
80ᾼ МȲ ᵫế ᵫᾼ ᵂП Ȳֽ Ὠ╥צὙ Ὼᴿᾼ Ȳ

Ҡѿӣẃ ế ὙЛ ậӣȴᾎ ṳḥצὙṕὍ ᾼ ḖȲᴖ╥Ӈ

Ṽ Ȳҟ Ὑ ᾼ֪ ȴҫҵ֯ Lipton v. Nature Co.
81ᾼ ԈМȲ

ϡṥ ϱ ᾎ Ϸ֝ ⱢȲֽὨẒ ᵂצὙ ῺᴿȲẔῺᴿᾼ ⇔Ṝѿ

Ӵ ᵂᾼҠ ἤᾼ Ȳ֯ Ὑ ᾼ ȲҠѿЛӣ᾿ Ὑ Ȳ

Хṥ ϱ ᾎ Ϸќ═ױ ṓɎױ ṓ Ὼ Schechter & Thomas Пᵒ

☼ Ȳ╝ѿ Пɏȴ 

(2) ҳṥ ϱ ᾎ  

֯ Bouchat v. Baltimore Ravens, Inc.
82 Ȳᾎ ᵒḟ ᵫ ȴṳѹ Ɫ֯

╥ᵡצὙ Ὼᴿᾼ ȲṳḥצᶙԓὍ ᾼ Ḗȴᾎ ⱢȲֽὨҁ

Хṥ ϱ ᾎ ֯ Ferguson v. NBC
83 ᾼṓ ȲҠѿ῀ ᾎ ṳḥצ

Ὑ ᵫ Л ᾼ Ὑȴ 

֝ ᾎ Ϸ֯ Bouchat МἭ Ȳ ϡṥ ϱ ᾎ ֯Gaste v. Kaiserman
84

                                                 
75

 Sean Robert Higgins, Proving Copyright Infringement: Will Striking Similarity Make Your Case?, 8 SUFFOLK 

J. TRIAL & A PP. ADVOC. 157, 160 (2003). 
76

 Timothy L. Warnock, ñAccessò and ñStriking Similarityò in Copyright Infringement Litigation, 3 NO. 2 

LANDSLIDE 18, 18 (2010). 
77

 Higgins, supra note 75, at 160. 
78

 Warnock, supra note 76, at 18. 
79

 Id. at 19-20. 
80

 Arnstein v. Porter, 154 F.2d 464, 468-69 (2d Cir. 1946). 
81

 Lipton v. Nature Co., 71 F.3d 464, 471 (2d Cir. 1995). 
82

 Bouchat v. Baltimore Ravens, Inc., 241 F.3d 350, 356 (4th Cir. 2000). 
83

 Ferguson v. National Broadcasting Company, Inc., 584 F.2d 111, 113 (5th Cir. 1978). 
84

 Gaste v. Kaiserman, 863 F.2d 1061, 1068 (2d Cir. 1988). 
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ᾼṓ Ȳᾎ Ɫ ᵫ Ὑᶻ ᾼ иȲ╥ӣẒ ᵂП ᾼὙ ῺᴿἬ

ҏẃᾼȴϷ ╥ ȲẒ ᾼṆᾨ ᵂ╥ֽױὙ ᾼῺᴿȲ ѿ ҏ Ȳ

ӼᵛҠѿΊứ ᵫᶻ ᾼ ⇔Ҡ ἤếᵡứ ᵫ Ӵ ᵂᾼ֥ Ҡ ἤȴ 

(3) гṥ ϱ ᾎ  

֯ Murray Hill Publications, Inc. v. Twentieth Century Fox Film Corp.
85 МȲ Ӑ

ᾼ ᵂ Ϣצ═ ᵫ ѱϢ– Ẕ ᵂ ȴ ᵫ Л Ὑ Ȳ

ᵀ ╥֪ⱢὙ ῺᴿȲᴖכғ֮ Ὑ ᵂ – ȴᵀ╥ ᾼ Ԉ╥ȲҬ֯צ

ᵫ Ὑѩɦ ɧ ⇔ Ḇ ᾼɦὙ Ὼᴿɧᾼ И ғȴҫҵכ

ᾎ Ϸ╓ҏȲὙ Ὼᴿᾼ ԉ╥╓ȲẒ Ṇᾨ ᵂᾼדᴿ ⇔Б Ṝѿṿ

Ϣד‒ắ ᵂ ’ ᾼ ᵂБ – Ȳѹ – ᾼ ⇔Б Ҡѿ Ɫ ᵫ

Ϛứ ᵫᾼ ᵂȴᵛṿ ᵫЛ ẁẔ҃ᾼ ẃ Ὑ Ṷ Ȳ

ᵀ╥ ᵫҠѿӣϱ ᾼὙ ⇔ ὙẒ ᵂП ᾼדᴿἤȴӐ МȲᾎ

ֽѿὙ Ὼᴿ Ὑ ῏ȲӇ ẞϱ ᾼ ⇔Ȳᾎ ⱢҠѿӣϚ Ṷ

ɎẂֽὙ ῺᴿᾼṶ ɏẃ Ẕ҃Ṷ ɎẂֽ ɏȴ 

(4) ϟṥ ϱ ᾎ  

ϟṥ ϱ ᾎ ֯ Baxter v. MCA, Inc.
86 МȲ ᵫⱢᵂפ Ȳ֣ ᵫ

ᵂ – ȴᾎ Ɫ ᵫḥצԉᴶ ᾼ Ȳᵀ╥ ᵂП ᾼὙ

Ὼᴿ Ҡѿ ᵫᶻ ᾼᴩⱢȴ 

(5) ϫṥ ϱ ᾎ  

ϫṥ ϱ ᾎ ֯ La Resolana Architects, PA v. Reno, Inc.
87 МȲ ᵫ╥Ϛᴯ

∂ Ȳ֣ Ἢ֮ ᵂ – ȴ ᵫѻ ᵫ– Ẕ ᵂ Ȳ

ᾎ ⱢֽὨ ᵫ ᾎ Ὑ ᾼ ȲҠѿ Ӧ Ὑ ᵫᾼ ᵂế ᵫᾼ ᵂ

П Ὑצ Ὼᴿẃ Ὑᶻ ȴ 

(6) ϫϚṥ ϱ ᾎ  

ϫϚṥ ϱ ᾎ ֯ Calhoun v. Lillenas Publishing
88 МȲӐ ╥ ὑ

ᾼ ᵂ – ȴᾎ Ɫ ᵫЛ Ὑ ᾼ Ȳᵀ╥ ᵫҠѿ

ὙẔ ᵂế ᵫ ᵂП Ὑצ Ὼᴿẃ Ὑᶻ ȴ 

ϱ ᾼ Ҡѿ ῀Ȳ ᾎ Б ậϠὙ Ὼᴿᾼ Ȳ█ṷᾎ Л Ḗ ᵫ

Ὑ ȴὑ Ḗ ᵫЬ Ὑ ᾼᾎ Ȳ ᵫ╥ᵡ Ὑɦ ɧᾼ Ȳ

Б Ɫכ Миέᾼ ᷉ ȴᾎ П ẞ ֯ⱢѦ иὼȲצ╥ Ὑ Ὼᴿᾼ

МȲẔῺᴿᾼ ⇔Ӈ ᾼɦὙױֽ ɧȲ ⇔ ѩ ᴿếϚדֿ Ϛ ᾼ

⇔ᵅϚ ᴖБȴϷ ╥ֽὨ᷂Ẓ ᾼ ᵂϚ ᵒ ᾼ Ȳ ѾЛҠ Ɫ҃ ╥֢ᴞ

Ӵ ᵂᾼȴ 

֯ иὼᾼ ṓ Ȳ ᾃ ᾼ╥Ȳ ᵂ ѻ ᾎ П ϡṥ ϱ ᾎ ṳḥ

ṕὙᶙԓὍצ ᾼ ḖȲ ᵫ ╥Ӈ ҏ Ὑ ᵫ ᵫᾼ ᵂȴ

                                                 
85

 Murray Hill Publications, Inc. v. Twentieth Century Fox Film Corp., 361 F.3d 312, 317 (6th Cir. 2004). 
86

 Baxter v. MCA, Inc., 812 F.2d 421,423 (9th Cir. 1987). 
87

 La Resolana Architects, PA v. Reno, Inc., 555 F.3d 1171, 1179 (10th Cir. 2009). 
88

 Calhoun v. Lillenas Publishing, 298 F.3d 1228 (11th Cir. 2002). 
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Ϛṷṥצч֮Ȳד ϱ ᾎ Ȳ⁄╥ ӣϚ Ḇצ ἤᾼ ⁄Ȳ Ӑ ╥ ᵫ Ὑ

ᵫ כ ᵫᾼ ᵂȲἨ╥ ᵫצ כ ᵫᾼ ᵂȲ֯ ṷᾎ ᾼ ṓ Ȳб

ѿɦὙ Ὼᴿɧẃ Ṷ ứ῏Ҡѿ ҏ ᾼ֪ Ȳ ἤᾼ ӣѠᾎȲҠѿ

ᾎ ֵϠϚ Ҡѿ ӣᾼ ⁄ȴ89
 

֯Ὑ Ὼᴿᾼᵒ Ȳ ᾼ֤צ ╥ Selle v. Gibb
90 ɎϯϚ צ ԈЮ ɏ

Bouchat v. Baltimore Ravens, Inc.
91 ȴ֯ Selle v. Gibb Ȳ ϝṥ ϱ ᾎ ҏὙ

Ὼᴿế П ᾼ ȴᾎ Ɫ ᵫ Bee Geesᾼ ᵂɶHow Deep Is Your LoveɷȲ

ṳḥצ– ᵫᾼ ᵂɶLet It Endɷȴᾎ Ɫ ὑ ᾼ ╥Л֥ ᾼȲ

ṳѹ Ɫᴟю ϚṷẔ҃ᾼצ Ҡѿ∂Ӵ ᾼ֥ Ҡ ἤȲṿ ᵫҠѿצ Ӧѻ

ᵂ – ȴᾎ Ɫ ᵫ ᾎ ὙɶLet It Endɷ ᾛΩ ȲṜѿ Ὑ ᾼ֥

Ἠ֥ Ҡ ἤȲѹ ᵫϷЛ ҏ ὙеҨצԉᴶϢןẞ҃ᾼ ᵂɎϷ ╥

ᾼ ɏȴ֪ױᾎ Ɫ ᵫᾼ Л ὙὙ ῺᴿȲѹỮӑ ẞṜѿќ═

ᾼ ȴ 

Selle ֯Ὑ Ὼᴿᾼ Ȳѻ ╥Ṽ Ferguson v. National Broadcasting 

Company, Inc.
92 Ȳױ ᾼ ᵫ╥ᵂפ Ȳּ֣ר еҨ Ȳ ᵫẔ–

ᵫᾼ ᵂ ȴ Хṥ ϱ ᾎ ⱢȲ ḥצ ӱҏ ᵫế ᵫᾼᵂפ╥ᵡצὙ

Ὼᴿѿ Ҡѿ Ӵ ᵂᾼṶ ȴױ ╥ Nimmer ᾼ ѝМȲ ὑ ᵂ –

֯Ὑ ῺᴿᾼכᾎȲṳḥצ ḖӇ Ӵ֮ Ὑ ȴNimmer ᾼ ѝ ẞȲ

ᾎ Ҡѿ ὑῺᴿᾼ ⇔ẃ ȴ ᴖȲ ѝМᾼ ≈Ҡѿ῀ ȲNimmer

ⱢҠѿ Ẓ ᵂᾼῺᴿ ⇔ẃ Ὑ Ȳᵀ╥ṳḥצ᾿ ᾼ Ὑ╥ЛӇ

ᾼȴSelle ᾼ ᵫЛ ὙẔ פ Bee GeesП ᾼῺᴿἤ ⇔Ṝѿ Ɫᶻ Ȳ

ᴖ‍Ҿ֥ȳ Ӵ ᵂȲἨ╥ еԚ ᴖẃȴSelle ᾼ Л҅ῶ Ὑ Ὼᴿᾼ Ὑ

Ṝѿ Ὑ ȲϷ ╥ Selle ḥצὙ ֮ῶӱ ᵫֽὨצὙ Ὼᴿᾼ Ὑ Л

ӣ Ὑ 93ȴ 

ҫҵ֯ Bouchat v. Baltimore Ravens, Inc.ᾼ МȲֵ ṓ Л֝ ṓ ὑὙ Ὼᴿ

ᾼ צ ᾼᾨ ȴӐ ╥ ὑ ᶮ ᵂᾼ ᵂ – Ȳ ᵫ Bouchat֯ ҏ ᾼ

Ȳѿ ᵫ ẞ MoagɎ ᵫ ṓ ᾼ …ϢɏП е⅍Ȳṳѹ Moagế Modell

ɎBaltimore ᾼἬצϢɏ╥Ϛ иṹϚ е⅍ᾼȲᴖѹ Modell ế NFLɎ

Baltimore ᾼ ɏ ᾼ ἘȲѿ ᾼ ẃ Ὑ ȲBouchat

Ɫ҃ ὙϠ֢ѠП ᾼ …Ȳѿц֢ѠП Л ᾼ ȴϯ ᾎ Ɫ ᵫ

Ἤ П ᾼל – Ϡ ᵫᾼ ᵂ Ȳᴖ ҳṥ ϱ ᾎ Ӽ ═ϯ

Пṓ ȴ ҳṥ ϱ ᾎ ϠὙ Ὼᴿᾼ Ȳѹ Ҡѿ

ᵫ ᵫᾼ ᵂȴᾎ іӣϠϯ ᾎ ᾼ ▲ ὨȲ Ɫ ᵫ╥כ▲צ ᵫ

ᵂᾼ Ȳѹ ᵫ∟ ᾼḊ Ꞌ ᵫᾼ ᵂ╥ ᴿᾼȴᴖѹ ԓ ᾼ ֥

ẃȲԓ Ṷ ӱҏ ᵫᾼ ᵫᾼ ᵂȴ 

                                                 
89

 Higgins, supra note 75, at 164-65. 
90

 Selle v. Gibb, 741 F.2d 896 (7th Cir. 1984). 
91

 Bouchat v. Baltimore Ravens, Inc., 241 F.3d 350 (4th Cir. 2000). 
92

 Ferguson v. National Broadcasting Company, Inc., 584 F.2d 111 (5th Cir. 1978). 
93

 Warnock, supra note 76, at 18-19. 



 

38 

 

KingᾎỪᾼЛ֝ ṓ ⁄ ⱢȲϱ ᾼֵ ṓᶙԓḥצᾎ√ἨṶ Ṽ ȲЄὂϱ

╥Ṽ Ϛ ᴭᾼ Ȳᵀ King ᾎỪ Ɫ ᵫᾼ Ὑ ⇔Ӈ ֯ ṷϚ ᴭᾼ ѿ

ϱȴ ᵫṳḥצѻ Ẕ Б ModellἨ῏╥ NFL ȲϷḥצԉᴶ᾿

Ҡѿ Ὑ ᵫᾼѻ ȲϷ ╥Ṇᾨ ᵂБ Moag е⅍ȳԛẞ Modell ȳ ∟

ẞ NFLȲᴖṿ NFL Ҡѿᶻ ᵫ ᵂȴ֯ᵒ ᵂ – ᾼ Ȳ ᵂ

ᶻ ֵȲ ὔ ὙẒ ᾼ ᵂП צ ᴿȴד ᴖȲBouchat ᵒḟᵍ Ϡ

Ὑ ᾼ ḖȲѹ ắϠ юṿӣᾼὙ Ὼᴿ ҟ ȴ֪ױȲ ᵫ Ὑ

ᴞА╥ Ӵ ᵂҏẃᾼȲᵀ╥ ᵫכғ֮ ὙẒ ᵂП Ὑצ ῺᴿȲ ᵫἬѻ ᾼ

ᵂ – Ṽ ҠѿכӴȴ 

Л֝ ṓ ⱢȲӦױҠṓȲֵ ṓ ֚цᾎ ֯Ṷ ϱᾼᵒ Ȳ Лכ ἤᾼ

Ὠȴḟứ Modell ╥ᵡ ᵫ ᾼ Ȳױ ԉ ᵅȲꜙᴟҠѿ

ѿ ẃ Ὑȴֵ ṓᾼṓ ϷὍ Ϡ ᵂ ᾼ Ӑ ⁄ȲϷ ╥ ᵫӇ Ṝ ᵫ

ᵫ ᵂᾼ ԉȴKingᾎỪϷ Ɫֵ ṓЛ ᵅϠ ᾼ Ȳṳѹ

ắϠὙ Ὼᴿᾼ ṳ ⱢȲ б ᵫЛӇ Ὑ Ȳѹᵛṿ ᵫ Ӵ ᵂ

ᾼ ֵ צ ὢϩȲẞ ∟ Ҡѿ֪ⱢὙ Ὼᴿᴖ ᵫᾼ Ӵ ᵂȴֵ

ṓᾼḟứȲᴿѾ╥҅ῶҫϚ ϢҠѿ Ӿ Bouchatᾼ ȲԒᶻה Ϛ еҨᾼ Ȳ

∟ᶙԓ ᾼῺᴿἤȲếᴞАᾼצ Ȳ Ҡѿ еҨ ᵂ –

ȴ ᾓϯȲ ṿЄ₤ еҨὔכⱢ П ȲᴖѹϷ− ḃṮȲ֪Ɫ

ᵫҬ ὙẒ ᵂП Ὑצ ῺᴿᵛҠȴ֝ Ϸ ᾎ ᾼ Ȳ כ ֵ֪

Ἤ Ӣᾼ ӣ94ȴ 

ᾎ ֯ ᵂ – МȲӇ ’ ᵫᾼ ᵓȲ֝ Ϸ ’’ ᾼ Л

ЄȴṳѹϷ ᴕ ẞеԚ╜ Ȳ╜Ἀạứ ᵂ ’ ᾼּר ȴ ᵂ – МȲ

ᵫӇ Ὑ ᵫᶻ ᵫắ’ ᾼ ᵂȲЄֵ ᾼᾎ Ԓ֯ ᵫ Ὑᶻ ᾼ Ȳ

Ḗ ᵫӇ Ԓ Ὑ ȴᴖ█ṷṥ ϱ ᾎ ắὙ Ὼᴿᾼ ȲϷ ắ ᵫӇ

ὙȲẔ ᵂ ᵫᾼ ᵂП Ὑצ ῺᴿᴖҠ ᾼ ԉȴᾎ ᴿכ

Ἱ Бϵᾼ֯׀ Ὑ ḖȲ ᶙԓὍ ᾼ ḖȲ ṿ ᵫ Ὑ ᵫצ

ẞכ ᵫᾼ ᵂȴ ӢϚ Ҡ ἤȲϷ ╥ֽὨ ᵫ ᾼ╥ Ӵ ᵂᾼ Ȳ

Лẞ ᵂ ᾎἬ Сᾼ’ ȴ֪Ɫᵛṿ ᵫḥצ Ὑ ᾼ Ȳ ᵫ ҠѿЛ

Ӈ Ὑ Ȳ ᵫế ᵫᾼ ᵂП Ὑצ ῺᴿȲ ứ ᵫⱢ ᵂ ᾼ– ϢȲ

╥ϚЄ ȴ 

ᾎ Ḗ ᵫ Ὑ Ȳ╥ⱢϠ ’ ᵂ – МᾼеӂἤȲ֝ Ϸ С

ᵫế ᵫеӂᾼ ᵂ ’ ȴ֪ױȲᾎ ậ ἤᾼ ⁄ȲϷ ╥Ҡѿ ֯

ᵂ – М Ḗ ᵫ Ὑ Ȳб ѿὙ Ὼᴿẃ ᾼҠ ȲᴖЛ╥ᶙԓ

Ὅ Ḗ ᵫ Ὑ ȴ Ѡᾎ ẁϠᾎ ӭ› ṾᾼѠ Ȳ ḟ֯ ᵂ –

МȲ╥ᵡ Ὑ ᾼᵺ 95ȴ 
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3.1.2.2 Selle v. Gibb 

Ӑ Ṷ Ɫ ᵫ╥ Ronald SelleȲѻ Bee Gees ᾼϮҊᶬȲMauriceȳRobinȳ

ế Gibbᾼ –ɶHow Deep Is Your Loveɷפ Ẕ ɶLet It Endɷᾼ פ ᵂ ȴSelle֯

ủᾼ█ϚщȲוּד1975 ᵂɶLet It EndɷȲṳѹ֯ ד1975 11ѣ 17ѡ Ṇᾨ ᾼפ

ᵂ ȴ ᵫế҃ᾼЊ ֯ῡҒ ֮ ₭Ṇᾨ Ȳṳѹ᷂װẒȳϮפ

ᾼ ếפӭᾼ 11 ѱеҨȴẔМצ 8 ᷂ ṷ ֫ SelleȲ

ᴖҫҵᾼ 3 ⁄╥ḥ֫צ Ȳ ᵫ ᾼפ ϱֽצ ȲSelle֯ ד1978 5ѣ ẞ

Bee Geesᾼ ɶHow Deep Is Your LoveɷȲפ Ɫ ᾼפ ЛϚ Ȳᵀ╥

Ἤ҃╥פ ᵂᾼȴ∟ẃ ᵫϭҟכϠɶSaturday Night Feverɷᾼ Ȳϭ ẞϠ ᵫᾼ

ȴП∟҃ Bee GeesϮҊ ȳɱParamount еҨɎ ᵂ ᴩɶSaturday Night Feverɷ

ɏȳѿц ᴩɶHow Deep Is Your Loveɷ ᾼ PhonodiscеҨɎ ֯╥

Polygram еҨɏ ᵂ – 96ȴ 

ᵫ ҏẔὑῡҒ ֮ ₭Ṇᾨ Ȳṳѹפ 11 ѱеҨᾼ ȷ

ѹ ҏϠϚ ϢȲ Ϣѻ ѩ ḕϚ ᾼפ Ȳṳѹ֯ױ Ϣ

ᾼ╓ ПϯȲ ϠϚ Ҡѿ ѩᾼ ȴ ᵫ⁄ ҏѿϯ ȲBee Geesᾼ

Dick AshbyếẒᴯ Ϣ Albhy Galutenế Blue Weaver ὑɶHow Deep Is Your Loveɷ

ᾼ ᵂἤȷѿц ֯ ᵂᾼ ȲẔМ Ϡ ᾼ ᵂ Ἐȳ ȳ

ếפ ᶮכᾼ ȴ 

ᵫᾼ Ϣ֯Ẕ ṕ ῶӱȲ Ẓ Ὑױֽ╥ ῺᴿȲЛҠ ╥֢ᴞ Ӵ

ᵂҏẃᾼȴӐ Ϡ╥ᵡ֯ḥצ ᾼ ἉϯȲ Ẓ ᵂП ᾼῺᴿἤȲҠ

ᵡ Ṝѿ Ȳꜙᴟ ᶻ ȴᾎ Ԓ ϠכӴ ᵂ – Ȳ ᵫӇ Ὑ

ҳ ֪ ȸɎ1ɏ ᵫצẔἬѻ ᵂᾼἬצ ȷɎ2ɏ ᵂᾼ ἤȷɎ3ɏ ᵫᶻ ᵫ

ᾼ ᵂȷɎ4ɏẒ ᾼ ᵂצ ⇔ᾼדᴿἤȴ֯Ӑ МȲὑ ֪Ɫ›Ẓ ֪

Б ẓ Ȳӭ› Ϛᾼ ╥֯ᶻ ᾼ ὙȲᴖ ҳ ֪ Ϯ ֪ ╥ ד

ᾼȴ 

֯ԉᴶ ᵂ – МȲᶻ ᾼ Ὑ╥‍ ᾼȲ ֪֯ὑᵛ―Ẓ ᾼ ᵂ

ԛֽᴶדᴿȲֽὨ ᵫḥצᶻ Ṇᾨ ᵂᴩⱢᾼ Ȳ ᵂ – Л ᾿Ӵȴѿכ

ᴖṕȲẂֽ ᵂ᾿ ẞ ᵫњМɎҔ╗ ᵫṝи╥ Ἠ῏╥ ѱеҨɏȳἨ

῏╥ ᴟ ᵫצ …ᾼϢȲᵀ╥ֽױᾼ ╥− ᷄ẞᾼȷ ᵫҠѿ Ӧ

ẃ Ὑᶻ Ȳᴖ Ȳ ᾼ ╥ Ὑ ᵫצ ᵫᾼ ᵂȲἨ῏

ᵫϷҠѿ ӦẔ ᵂ֯Є П Б ᾛ ẃ Ὑ ᾼҠ ἤȴ 

ᴖȲᵛṿ ᵫḥצ᾿ ᾼ Ҡѿ Ὑ ȲϷҠѿ Ὼᴿἤ ҏ Ȳᵀ

╥ ῺᴿἤӇ Ὑ ẞṜѿ Ӵ ᵂȳҾ֥ἨṿӣԚ֝ẃ ᾼҠ ȴֽὨ ᵫ

ẁὙ Ὼᴿᾼ Ȳ ӣẃ ᵫצ ᵫ ᵂȲ ҳ ᴿᾼד

֪ ẃ Ὑ ᵫᶻ Ȳ ᾼ֝ ȲϷҠѿ ᶻ ᾼᴩⱢȴӐ Ȳ ᵫ ╥

ӣὙ Ὼᴿᾼ ẃ ҏ Ȳ ᴖכӴᶻ ȴᾎ ֯ Ȳ ᵫ ᾼ
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╥Ȳ Ẓ ᾼ ᵂֵצюᾼῺᴿἤȲ Ḇ Ὑ ᾼЛ╥ῺᴿἤӐṝȲᴖ╥ ὑ ᵂ

Ӑ ϱᾼדᴿἤẃ Ὑ ȲẔМҔ╗ ᾼ ᵂ ṆếẔ҃צ ᾼ ȴ

Ϸ ╥ ȲὙ ῺᴿҬ╥ Ὑ Ȳ ὑ ᾼẔМϚ ȲЛ Ὑ Ὼᴿ Ӵ

֯׀ ȲӇ ếẔ҃ ד ᾼ ֝ ṿӣȴ 

Ӑ ᾼ ╥ȲӇ Ẕ҃ᾼצ ẃ Ὑ ᵫ ᵂ – ᾼҠ ἤȴֽὨ

ᵫ╥ Ӵ ᵂȲἨ῏╥Ẓ ᾼ ᵂ ╥ еԚ ᾼԚ֝ẃ ᶻ ᴖẃᾼ Ȳ ḥצ

ᵂ – ȴ֯ҬצὙ Ὼᴿ ᵫ ᾼᵒḟ‍ ю Ȳ ᾓ╥ ᵫ

Ӈ ẁṜ ᾼ ẃ Ὑ ᵫצ ᾼ֥ Ҡ ἤȲ֪Ɫ ЛҠѿ ᾼ

Ἠ ҏ ᵫ ᵫᾼ ᵂȴ ᵒ Ԉᾼ Ȳ Єᾼᵺ ╥ ᵫ

ᾎ╓ҏ ᵫế ᵫᾼ ᵂצ᾿ ᾼ ȴ 

ᵫ֯Ӑ МȲḥצԉᴶ Ҡѿ Ὑ ᵫἨד Ϣ МԉᴶϚϢȲ Ғ

ᵫ֯ῡҒ ֮ ᾼ ҏȴᾎ Ϸ Ɫ ᵫ ᾼפ ⇔‍ ЊȲṳѹ Ɫ ᵫḥצ ẁ

ԉᴶҠѿ Ὑ ᾼ ȲҫҵϷ Ɫ ᵫ ὑ ᾼ Ҭ╥ ᾼ ế ȴᾎ

֯ ᵫᾼ Ϣ и ⱢȲ ᵫᾼ Ϣ ֯ҡẕ ᴾϠ Ṝ ᾼ֮ᴯȲ

ᵀ╥Л҅ῶצ иέ☼ᴩ ᾼפ Ȳ ֯█ ⇔ϱ ẃ ╥Ӕ ᾼȲ֪Ɫ

☼ᴩ ϱ ȲἬצᾼ Њצ иᾼד ἤȲ ὔ ֝Ϛ √Ἠѻ ȴᴖѹ

ᵫᾼ Ϣ֯ẔὙ Ὼᴿеה ȲҬ╥ Ϡ Ӵ ᵂᾼҠ ἤȲṳḥצ ὙῺᴿ

ἤ╥Ӧὑᶻ ᾼᴩⱢἬ  ᾼȴכ

ᴖṕПȲᾎ ╥ ᵫЛ ֣ ẁҠѿ֥ Bee Gees ᾼ

ȲϷЛ ṜὙ Ὼᴿᾼ ԉȲ֪ᴖ ᵫ ȴ ϱ ᾼᵒḟ ҠѿכẞȲ֯

֤ᾼ Ԉ Ȳᾎ ⱢȲὙ ῺᴿҬ╥ ᾼϚ ȲЛ ᶙԓ Ὑ Ὼᴿ

ẃ Ȳ ᴖ ᶻ ȴ ᵫᴟюӇ Ẕ҃ᾼצ Ҡѿ Ὑ ȲЛ

ᵫᾼ Ἠ ѿὙ Ὼᴿ ȴ 

3.1.3  Ϛ ᾎ 

3.1.3.1 ὑϚ ᾎП  

 

7 Schechter & Thomas ṓ Мᵒ Ϛ ᾎ и 

ᵂ  
Ὑ  

 

Ὼᴿἤ 

Л ậӣ 

ᶻ иⱢắ’ Пῶ  

 ᴿד
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Schechter & Thomas Ɫᵒ ᵂ – ȲֽБ ứ ᵫ צ ᵂ Ȳѹ

ᵫӼ Ὑ ᵫ ᴩⱢ∟ȲὑЛ ậӣᾼ иȲᵒ ᶙ ᵫᶻ ᾼ и╥ắ ᵂ ᾼῶ

П∟Ȳὑᵒ ᴿד …ѿϚ ῏ПṔ⇔ Пȴ 

 

8 Nimmer ṓ Мᵒ Ϛ ᾎ и 

Nimmer ⁄ὑẔ МȲצ ẞ ϟṥ ϱ ᾎ Ἤ ӣПҵ֯ˍв֯ ᾎ

Ȳҵ֯ ᾎ…ḟứ╥ᵡⱢϚ ἘПῺᴿȷв֯ ᾎ⁄ѿϚ ֥ ПϢᾼч Ɫ

ȲӼᵛϚ Пч Ȳ ϢПᵒ ȲѿϚ ПṔ⇔ᵒ ᵫц ᵫ

П ᵂ╥ᵡ  ᴿȴד

3.1.3.1.1 Ϛ ᾎ  

ᵫ ᵂ – ᾼ Ȳצ ᾼ ᵂ ѿ ᵂ ẃ ᵂῶ

ȷֽѿ Nimmer П ᴖṕȲҫҵ Ὑ╥ᵡ Ӣᶻ ᾼᴩⱢȲѿц

ᶻ ᴩⱢ╥ᵡБ ẞҠѿ ᾼ ⇔ȲϷ ╥╥ᵡצ ֵᾼᶻ ᴩⱢȴֽὨ

ᵫᴞАἭ ᶻ ᾼ Ȳ Ӈ Л ậӣᾼ ȲⱢϠ Ὑ╥ᵡצ ֵᾼᶻ Ȳ

ᵫӇ Ὑ ᵫế ᵫᾼ ᵂП צ ᴿȴᾎד ц ṶϢ ὑ ᴿᾼᵒד

ẞד ᵺ Ȳ ᴿ╥Ϛד ȲЛ╥Ϛ еהἨϚ ᾎȴ ᵫӇ Ὑ ᵫ

ᾼ ᵂếẔ ᵂП צ ᴿȲṜѿד כ ᵫ– Ẕ ᵂ ᾼ ȴ ֯ᾎ П ὑ

ᵒ ᴿᾼד Ȳ ѻ Ẓצ ᾎȲ ֵᾎ ПȲ Ϛ ╥ ϡṥ ϱ

ᾎ ӣᾼɦϚ ᾎɧɎѿ Schechter & Thomas ҏПṓ Ɫѻɏȷ ϡ

╥ ϟṥ ϱ ᾎ ᾼẒ Ḕ Ȳɦҵ֯ˍв֯ ᾎɧɎѿ Nimmer ҏПṓ

Ɫѻɏȴ97
 

ᵂ ᾎ￼∟ᾼ╜ ╥ᶦ Ӧᾎ√’ ᵂẃ ᾼᵂ῏ ᵂȷᵀ╥ᾎ ϭЛ

ᵂ῏ Ẕ ᵂᾼ ἘȲЛ  ѦẔ҃ᵂ῏ẃṿӣ Ἐȴᴖᾎ Ӈ ֯

ᵂ – ԈМȲ Ẓ еԚ╜ ᾼ ȴᾎטּ ϭ ᵂ῏ ҃ ᾼ ᵂМȲ

צ Ҡѿ ẞ ᾼᵓ ȷϚѠ ϭ б ӑẃᾼẔ҃ᵂ῏Ҡѿ ṷ ἘМ ҏ

ᾼ ᵂȴLearned HandᾎỪ ȲֽὨᵂ῏Ҡѿ Ѧ҃ϢṿӣẔ ᵂМᾼ ἘȲ
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ᵂ  
ӑ ֝ ᶻ ᵂ Мẓצ ἤП ᵂכԌ 

Ṷ иʟ &Ὼᴿἤ 

ᾎ√ иʟ  ᴿד
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Ẕ Л Ἃ ϯҟȴᾎ Ӈ ᷄ҏ Ἐếῶ П Ӕ כ ᵂ – ᾼ

ᴿȲᾎד − ᷄ ꜜ Ȳ֪Ɫ֯и Ἐếῶ ᾼ Ȳᾎ їП∟ᾼᵂ῏

֪Ɫ ἢ– ẞП›ᵂ῏ᾼ ᵂᴖЛⱢ ᵂȴ Ὼᾼ ᾎ Ȳḥצ− ᾼ╓

Ҡѿ ᵑᴶ῏ắ’ ȳᴶ῏Лắ’ ȴ98Ἤצᾼ ᾎ צ Ȳᵀ╥Ϸצ Ȳ֯

ϱἨ ṷ ᾎ╥Ҡᴩᾼȷᵀ╥ᾎ ֯ ϱṿӣЛϚ Ȳ ЛϚ ֯ᵒ

ắ’ ếЛắ’ ᾼа МȲᾎ ế ṶϢП ᾎ Ϛ ᾼꜜ Ȳᶮכ ѿц

ЛҠ ἤȴ ṷ ᾎṳḥצϚ ᾼ▐ ȲϷ ᾎצὙӪѹᶶ ᾼ ⁄Ҡẁᾎ

ế ṶϢ ׂȴѿϯ ᾼצ ᾎȲ ֯ ᷄ҏҠѿ ӣᾼ иȲѻ ѿ ϡṥ

ϱ ᾎ ц ϟṥ ϱ ᾎ Ɫѻ ȴ 

ᾎ Ϡ ֵẓצ ѹטּ ὔ ᾼ ᾎȲϱ Ἤ ᾼẒ ѻ ᾼ ᾎȲϷ

╥ ϡṥ ϱ ᾎ ᾼϚ ᾎȲ ╥Ϛ ╥ᵡ ᵫᾼ ᵂБ ậ

ӣϠ ᵫắ ᵂ ’ ᾼ ᵂȴ ϟṥ ϱ ᾎ ᾼҵ֯ˍв֯ ᾎȲ ╥֯ҵ֯

ᾎМȲ╥ѿⅎ ᵒ ứῶ ᾼЛ֝ȷв֯ ᾎМȲ╥ѿѻ ẃᵒ Ȳ Ὅ֯

Ẓ ᵂᾼ Ἐц ϱ ȴẔ҃ᾼṥ ϱ ᾎ ȲẂֽ ϫṥ ϱ ᾎ ӣἼ

ˍ ˍѩ ᾎȴ99ᵀ ѻ ᾼ ╥ϱ ᾼ ϡṥ ϱ ᾎ ϟṥ ϱ ᾎ

Ἤ ӣᾼ ᾎⱢѻȴ֯ḟứ ӣᴶ ᾎ Ȳ֢ ṥ ϱ ᾎ ṿӣ ẃ −

Ȳᴖѹ− ȴᾎ ֯ṿӣᾼ Ȳ ЛӔ ѹЛϚ Ȳ ᵂ – Ԉ

╥ЛҠ Ȳᴖѹ ╥ ứȴ ὑϱ ᾼ ӦȲ ᾎ Ϛצ Ϛᾼṓ ╥‍

ᾼȴ 

Ὑ ᵂ – ẔМᾼדᴿἤȲ Л╥ Ϛ ᾎ Ҡѿ ḟἬצᾼ Ȳ

яẔ╥ ᵂ Ἤ’ ᾼ╥ֵֽױ ᾼῶ ȴᾎ Ẕ᷄ҏ Ϛᾼ ᾎȲЛֽ᷄ҏϚ

Ҡѿ ẞ ᵂ ᾎᾼӭᾼȲϭҠѿ ẁ ᵂ Ϣ ᾼ ȴᾎ ֯ ᴿד Ȳ

ӣЛ֝ᾼ ᾎȲ ֽϱ Ἤ ẞᾼȲѻ ╥ ϡṥ ϱ ᾎ ế ϟṥ ϱ ᾎ

ᾼиὼȲѿϯ иὼᾼ иᵂЮ ȴ 

3.1.3.1.2 ϡṥ ϱ ᾎ ʟϚ ᾎ 

Ϛ Ю ᾼ╥ ϡṥ ϱ ᾎ Ἤ ӣᾼϚ ᾎȲ ϡṥ ϱ ᾎ

ᴞ ֯ Arnstein v. Porter Ȳ ╥ 3.1.2 Ἤ ẞᾼ ԈȲ Ԉᾼ ᾎМȲѿ

ếЛ ậӣẃᵒ ╥ᵡצ ᵂ – ȴ Ϛ иᾼ ѿ ếṶ ϱᾼῺᴿἤ

ẃᵒ Ȳ֯ иȲ Ϣếиέ╥ Ἥ Ҡѿṿӣᾼȷ ϡ иᾎ ӣϠϚ

ᾼѻ ч Ȳ и╥ѿ ᵫ╥ᵡ ậϠậ Ϛ ᾼ ᵂȲ ᴖṕȲ

ᵫЛ ậӣϠ ὑ ᵫᾼὧᴫȲṳѹ и Ϣȳếиέ╥Л ừᵂⱢᵒ

ᾼ ᾼȲ֪Ɫѻ ╥ ᾼ ȴṶ ứ῏ вї ᾼч ẃḟứ╥ᵡצЛ

ậӣᾼ ᶮ ӢȲ ᵂ – ᾼ ֯ὑϚ ╥ᵡ Ɫ ᵫ ыֵ ᵫᾼа

ȲᴖЛ╥ӣϚṷⅎ ᾼ Ἠ ϱᾼ Ἠ ⁄ẃᵒ ȴ100ṳѹᾎỪ֯Ӑ ᾼ Ӧ

                                                 
98

 Id. at 1378-82. 
99

 Id. at 1386. 
100

 Amy B. Cohen, Masking Copyright Decisionmaking: The Meaninglessness of Substantial Similarity, 20 U.C. 
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ẞȲ’ ᵫᾼᵓ ṳЛ╥ᵂⱢ ᾼ֤ Ȳᴖ╥Ϛ ὑ ᵫ ᾼ֫ Ȳ

ếἬ Ӣҏẃ ֯ᾼ ȴ 

Arnstein ᾼ ᾎМẒ иᵒ ᾼ ᵑȲֽὨṶ ứ῏╥֝Ϛ Ϣᾼ Ȳ

Ҡ Ӣḕ צ◕ ȲϷ ╥ Ṷ ứ῏֯ Ϛ ◕Б כ Ϣᾼ

ṕȲ҃Ἠּ ֯ ϡ ◕ᵒ ᾼ Ȳ ɦἕ ɧἨɦᶱ ɧ Ϣᾼ ṕȴя

Ẕ╥֯ѩ ᾼ Ԉ Ȳ ɦἕ ɧἨɦᶱ ɧ ᾼҠѿ ӣ ȹἬѿ Arnstein

ᾼ ạҠ ѩ ὑ Ȳ֯ ϱ ᾼ ӣ╥צ ᾼȴẔ҃ᾼṥ ϱ ᾎ

֯ ᴿᾼиέϱד Ȳ╥ᵡ ӣ Ϣצ֢צЛ֝ᾼ Ȳ Ϣ֯

ᴿᾼᵒד ϱ Ȳ ṿӣἨ῏╥ Ѧ╥‍ ᾼ ȴ 

ѩצ ֵᾼ᷅ ╥ȲϚ ᾎ Ϛ ыᴞ Ȳᴖѹы ᾼ Ȳѿ ὑ

֯ḟứ Ἐếῶ П ᾼ ᵑ ȲֽὨ ᵑы ὑ ᾼ ȲϚ иЛҏẔ

ᵑȴᴖѹ֯ ╥῏ȲἨה ᵂᾼ Ԉ ȲϚ ᾎḥ ᾎ ᴩȲṳ

ѹ ὑᾎ ế ṶϢ כ ếᵺ Ȳ֪ᴖ צ ứ ᾼ ҏȲϷ ╥֯ᵒ

ᴿᾼד ȲЛӣϚ ᴖѿ ᵂᾼ ứ Ɫѻȴ Ϸі ϠϚṷ Ȳ

Ϸ ╥ᾎ ֯ᵒ ᵂ – ᾼ ȲЛ ẞἉ╥ ӣϚ ᾼṔ⇔ҟᵒ ȷἨ῏

╥Ӧ ứ ᾼṔ⇔ҟᵒ Ȳ כ ӣϱ ᾼ ᵺ ȴ101
 

ϡṥ ϱ ᾎ ѿϚ ᾎẃᵒ ᾼṥ ϱ ᾎ Ȳצ Ϛṥ ϱ

ᾎ ȳ Ϯṥ ϱ ᾎ ȳ Хṥ ϱ ᾎ ȳѿц ϝṥ ϱ ᾎ ȴ Ϛṥ ϱ

ᾎ ֯ Segrets, Inc. v. Gillman Knitwear Co., Inc.
102 МȲϚ ὢ ғ֮כ ᵫẔ

ᾨ њȲѻ ᵫ– ᵫ֯ЅἤѪᴪϱ ᾼ ȴᾎ Ɫ ӣ ᵫᾼ ᵂ╥ᵡế

ᵫᾼ ᵂדᴿẞҠѿ Ϛ ⱢȲ ᵫậӣ ᵫ ᾼа ế ȲБ ẞ

ᵫЛ ậӣϠ ᵫắ’ ᾼῶ ẃᵒ ȴ Ϯṥ ϱ ᾎ ֯ Dam Things from 

Denmark, a/k/a Troll Company ApS, v. Russ Berrie & Company, Inc.
103 МȲ ᵫ צ

₵₵ᾼ ᵂ Ȳ ᾎ ∟╥֪Ɫ ᵫἭ ᵂ – ᴖЛ иέ ᵫ╥ᵡצ– Ȳ

ᵀ╥ᾎ ⱢⱢϠ ὙЛ ậӣ ȲṶ ứ῏ ѿϚ ᾎẃᵒ Ẓ ᵂП

╥ᵡצ ᴿȴד Ϯṥ ϱ ᾎ ֯ᵒ ᾼה Ԉ Ȳ ӣϚ ᵑᾼ

ᾎȲ ᾎ╥֯ᵒ ᴿᾼד Ȳб ᵒ ᾼ֝ Ҡѿ Ϛ ᾼиέȲ

ế Ϣᾼ ṕᴕ ҟȲᵀ╥ ᾎṳḥצ Ẕ҃ד ᾼ ІἬ ӣȴṳѹᾎ

ⱢϚ ᾎѩ ֥ӣ֯Њ ȳ ȳế ᵂȲᴟὑ Ȳ֪Ɫה

Ẕצ ⇔ế ἤȲἬѿᾎ ⱢֽὨ֯ᵒ ᴿᾼד ӣ Ϣᾼ Ȳ

Ҡѿ ẁ Ϛ ᴕȴ Ϯṥ ϱ ᾎ ֯ᵒ ᴿᾼד ȲЛ֝ὑẔ҃ᾼᾎ

Ȳ Л֝ ₤ᾼ ᵂ ӣЛ֝ᾼѠᾎȲẂֽ֯ ᾼה Ԉ ȲֽὨᾎ ӣϚ

ᾎᾼ ȲҠ ᵒכ ϱ ᾼᵺ ἤȴ 

Хṥ ϱ ᾎ ֯ General Universal Systems, Inc. v. Lee
104 МȲ ᵫѻ ᵫ–

                                                                                                                                                         
DAVIS L. REV. 719, 731-32 (1987). 
101

 Roodhuyzen, supra note 97, at 1387-91. 
102

 Segrets, Inc. v. Gillman Knitwear Co., Inc., 207 F.3d 56, 62 (1st Cir. 2000). 
103

 Dam Things from Denmark, a/k/a Troll Company ApS, v. Russ Berrie & Company, Inc., 290 F.3d 548, 552 

(3rd Cir. 2002). 
104

 General Universal Systems, Inc. v. Lee, 379 F.3131, 141-46 (5th Cir. 2004). 

http://web2.westlaw.com/find/default.wl?rs=WLW12.10&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00127420)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW12.10&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00127420)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?mt=LawSchool&db=BC-COMPANYSRBD&rs=WLW12.10&docname=CIK(LE10243937)&rp=%2ffind%2fdefault.wl&findtype=l&lvbp=T&vr=2.0&fn=_top&sv=Split&returnto=BusinessNameReturnTo&pbc=BC6E23F9&utid=1
http://web2.westlaw.com/find/default.wl?rs=WLW12.10&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00127420)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?mt=LawSchool&db=BC-COMPANYSRBD&rs=WLW12.10&docname=CIK(LE10243937)&rp=%2ffind%2fdefault.wl&findtype=l&lvbp=T&vr=2.0&fn=_top&sv=Split&returnto=BusinessNameReturnTo&pbc=BC6E23F9&utid=1
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Ẕ Ṇ ᾼ ᵂ Ȳᾎ ֫ ᵫП ȴᴖᾎ ֯ ứ ᵫế ᵫᾼ ᵂ

╥ᵡצ ᴿד Ȳ ứ ᵫἬѻ ᾼ и╥ᵡצ ἤȲᵒ ҏẃП∟ȲϚ

╥Л╥ Ẓ ᾼ ᵂП צ ᴿȲד ∟╥֪Ɫ ᵫṳḥצ ҏԉᴶᴞАᾼ

Ở Ҡѿẁѩ ᴖ ȴ֪Ɫ Хṥ ϱ ᾎ ╥ ḖӇ ạ᷂Ẓ ᾼ ᵂὍ֯Ϛ

ѩ ȲֽὨ ᵫЛ ҏ ẁᵂѩ ᾼ Ȳ ᵫ Л ᵒḟȴ ϝṥ ϱ

ᾎ Ϸ╥ӣϚ ᾎҟᵒ ᴿȲṶד ứ῏Ӈ ứ ᵫᾼ ᵂế ᵫ

ᾼ ᵂȲדᴿ ⇔╥ᵡṿϚ ֥ ПϢ ᵫ ậ ᵫ ᵂ ᾼв ếв֯ᾼ

Ȳ ẞЛ ậӣ ᵫắ’ ᾼῶ ȴ ϝṥ ϱ ᾎ ᷂Ẓ ᾼ ᵂὍ֯Ϛ

ѩ ȲT Л Хṥ ϱ ᾎ ╥ ạἤ Ḗᾼȴ֯ Wildlife Exp. Corp. v. Carol Wright 

Sales, Inc.
105 МȲ ϝṥ ᾎ Ɫ ᵫế ᵫ Іᾼᶠ צ ᾬᾼ ếᶠђȲṳѹ

Ɫ Ἐц ϱ ᴖṕȲϚ ⱢẒ ᾼ ᵂצ ᴿȲ֪ᴖד Лכ

ậӣȴ106
 

3.1.3.1.3 ϟṥ ϱ ᾎ ʟҵ֯ˍв֯ ᾎ 

ϡ Ю ᾼ╥ ϟṥ ϱ ᾎ Ἤ ӣᾼҵ֯ˍв֯ ᾎȲ֯ ᴿד

ד ᾎᾼ Ȳ╥Ẓ иᾼ ᾎиέȴᾎ ҵ֯ ᾎ Ȳ╥ѿⅎ ᾼ

ẃ Ȳ֯ иȲṳ‍ Ṷ ứ῏ᾼч Ȳᴖ╥ѿ ứиέᾼ ȴ֯ᵒ ҵ֯

ᾎ ȲϷ ╥ цἕ Лắ’ ᾼа Ȳ ╥Ἤ ᾼɦ έɧȲҠ

ѿ᷂Лắ’ ᾼדᴿἤ ȲẂֽ ἘἨ῏╥Ӈ ȴ֯ ᾃ ᾼ╥Ȳ צ

Ϛṷа ֽὨ Ӵҏẃ╥Лắ’ ᾼȲᵀ╥ ╥Ҡѿ֪Ɫ ṷа ֥֯Ϛ ᴖắ ᵂ

’ ȲẂֽṔᴥ ȳ Ӑȳ ׄ ȴѩֽ֯ Shaw v. Lindheim
107 МȲᾎ

ѩ Ẓ ᵂ ᵑᾼ Ȳᴖ֯ ȳ ȳ ȳФ ȳ ȳ

⇔ȳṔᴥếṶԈᾼ Ὠ Ϡ ᴿᾼד ȴ ∟Ȳᾎ Ɫ֯ắ’ ᾼῶ

иȲӣҵ֯ ᾎ ϯȲẒ ᵂצⅎ ϱᾼדᴿἤȲṳѹ ᴿἤҠѿד ᾎ

ⱢẒ ᾼ ᵂП צ╥  ᴿᾼȴד

ᵒ ᶙҵ֯ ᾎП∟Ȳԛẃ ᵒ в֯ ᾎȲв֯ ᾎ╥ӣϚ ѻ

ᾼ֙ ҟ Ẓ ᵂП ᾼדᴿἤȴв֯ ᾎ╥ ѻ ᾼ ȲѿϚ ὑ

ᵂῶ иᾼч ╥ᵡ Ɫצ ᴿȴד ᾃ ᾼ╥Ȳ ֯ᵒ в֯ ᾎ Ȳ╥

Лб Ϣᾼȴ֝ СṶ ứ῏Ϛ ╚ Ȳ֪ⱢṶ ứ῏֯ ҵ֯ ᾎ

ᾼדᴿἤ Ȳ╥б Ҡѿᴕ Ϣ ᾼȲᵀ╥֯ᵒ в֯ ᾎᾼ Ȳ⁯ ҟ

ἕ Ϣᾼ צ╥ ⇔ᾼȴ 

в֯ ᾎМѿϚ ẃᵒ Ȳ ӢϠϚṷ ȲϷ иὼᾼכ ṓȴиέ

ᴿᾼד Ȳ Ϣᾼ ╥Ϛ ‍ ᾼ Ȳᵀ╥ᾎ ЛϚứ ┬ Ϣ

ᾼᵒ Ɫᵒḟȴֽױ ֪Ɫ ᵫ ᾎ ᾼ …Ȳ כ ᵫ╥ᵡ ᾼ Ȳ ᵫ

֣ ᵫṓ ᾼᾎ ȴẂֽ ϟṥ ϱ ᾎ ֯ᵒ ᴿᾼד Ȳ

                                                 
105

 Wildlife Exp. Corp. v. Carol Wright Sales, Inc., 18 F.3d 502, 507-11 (7th Cir. 1994). 
106

 Roodhuyzen, supra note 97, at 1391-97. 
107

 Shaw v. Lindheim, 919 F.2d 1353, 1362 (9th Cir. 1990). 
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ὑᵒ ҵ֯ ᾎᾼ Ȳб ṿӣ Ϣȷᵀ╥ ϡṥ ϱ ᾎ ֯ᵒ Л ậӣ

ᾼ Ȳ╥ ắϚ ᾎᾼȲ֯ױȲ έế Ϣᾼ ṓ╥ ᾼȲ

ᶮכϠϚṷиὼᾼ ṓȴ 

ᾎ ᴕ Ϣᾼ ȲẂֽѿ ứ ᵂᾼ Ṕᴥ ȳἨ῏╥Л֝ иᾼ

Ệứ₤ Ȳ ╥Ӈ Ἠ῏╥ᶻ ᾼ ȴ֯ứ ṷа ᾼ ȲЛ╥ ᾼϢ

╥‍ и ҏẃᾼȲ֪ⱢϚ Ϣ ὑ ṷ ᵂṳḥדצ ᾼ῀ Ȳᵀ╥ ϢҠѿ

ẁ ẁᵂ ᴕȲ Ϣ֯ Ҡѿ ᵗứ ῶ ᾼדᴿἤȴᵀ╥ҵ֯ˍв֯

ᾎϷצϚṷι Ȳ ᾎ− ӣ֯Ϛṷ ᵂᾼ ₤ϱ ȲẂֽ֯ѩ Ẓ Ȳ

Ἠ῏╥ ᵂᾼ Ȳ − ᵒ ҏ Ἐếῶ ᾼиᵑȴ֝ ֮Ȳ֯ѩ ẓצᶾ

ἤᾼ ᵂἨ῏╥ ᵂȲϷצ Ἐếῶ ᵒ ϱ ᾼ ȴ ϟṥ ϱ ᾎ

֯ҵ֯ˍв֯ ᾎ ȲẞἉ ᴿἤИדюᾼֵצ כ ᵂ – ȹᾎ ṳḥצϚ

ᾼꜜ ҟ֫ Ȳ ꜜ ≢ ҟ иȹױ ᾎכ ӣϱ ᾼᵺ

Ȳ֝ Ϸ ҏЛ‒ԉ ếЛҠ ἤȴ108
 

ᴖ ϟṥ ϱ ᾎ Пҵ֯ˍв֯ ᾎצ ҳṥ ϱ ᾎ ȳѿц ϥṥ

ϱ ᾎ ȴ ҳṥ ϱ ᾎ ֯ Towler v. Sayles
109 МȲᾎ Ɫ ᵫᾼ Ӑế ᵫᾼ

Ӑṳḥצ ᴿȴᾎד ӣϠẒ иᾼ ᾎȲϷ ╥ ϟṥ ϱ ᾎ Ἤ ӣᾼ

ҵ֯ˍв֯ ᾎȲὑҵ֯ ᾎᾼ иȲ ᵫӇ ὙẒ ᾼ ᵂ֯ҵ֯ϱ ᴿדצ

ἤȲ и צ Ϣᾼ Ҡ ᴕȴᾎ иέẒ ӐП ᾼ ȳѻ ȳ

Ф ȳ ȳ ᾼדᴿἤȲѿứ ╥ᵡצҵ֯ϱ ᾼדᴿἤȴᴖᾎ Ɫҵ֯ᾼדᴿ

ἤҬצẒ ᾼ Ӑ צ ϢЅἤᾼṔᴥȳѿцӪϢЅἤᾼṔᴥȲѹ҃ П ╥ὣхᾼ

…ȴᴖ ϟṥ ϱ ᾎ Л֝ᾼ╥֯ᵒ в֯ ᾎ ȲѿϚ Ἠ῏╥ ứ

Ɫ Ȳᾎ Ɫ ὑ Ӑᾼ ᴖṕȲ ֪Ɫѿ Ἐц ᴖṕȲẒ ᾼ

ᵂ╥ᶙԓЛϚ ᾼȲ֪ᴖḥצв֯ϱ ᾼדᴿἤȴ ҳṥ ϱ ᾎ ᾼв֯ ᾎȲ

╥ ᵫӇ Ὑ Ἐᾼῶ ╥ֽᴶᾼ ᴿȲṳѹ╥Ӧד ứᾼ ẃᵒ Ẓ ᾼ ᵂ

╥ᵡ ᴿȴ֯ד Ϸ╥Лб ϢᾼȲяẔ╥֯ѩ Ἐц Ȳ ֥

Ӧ ứ ẃᵒ Ẓ ᾼ ᵂ╥ᵡ  ᴿȴד

ҳṥ ϱ ᾎ ӣ ứ ᾼ Ȳᴖ‍Ϛ ᾼ ȲϷ╥ ῏ ᾎ П

ᾨ ‍ Єᾼ֮ѠȲ֯ᵒ ᴿᾼד Ȳṅ ╥ ӣϚ Ἠ῏╥ ứ ȹ

ҳṥ ϱ ᾎ ֯ Dawson v. Hinshaw Music Inc.
110 МȲᾎ ῶӱצ ṓȲ

ⱢֽὨϚ Є ╥ ứ ᾼ ṓȲᾎ ӣϚ ᾼеהȷ ᴖ

ӣ ứ ᾼ ᾓ╥ȲҠѿ צ ứ ῀ ᾼ Ȳṳѹ╥ᵡ ὑ ᵂᾼ

ḟứצ‍ Єᾼ …ȲᴖѹϚ ѽ ῀ ᾼ Ȳᾎ ᷂ ֯

ứ ╥Л╥ ᷄ҏẒ ᵂП ᾼ ᴿȴṳѹד ứ ὑ ᵂҠѿ ᵂ

ЛϚ ᾼ֮ѠȲᴖ ╥Ϛ Ἤ ѽᾼ ϩȴ ứ Ҡѿᵒ ȳϠ ṷ ᵂȲ

ӣ ứ ᾎᾼ Ȳᾎ Ӈ ԉẒ ֝ᾼ ứ כ ẃ ᵂ ȴ

ϢϷҠѿ ҏ ὑ ứ ᾼ ṓȲᵀṶ ứ῏Ҡ ᶙԓ ᾼ ṓȲ

                                                 
108

 Roodhuyzen, supra note 97, at 1398-1402. 
109

 Towler v. Sayles, 76 F.3d 579, 583 (4th Cir. 1996). 
110

 Dawson v. Hinshaw Music Inc., 905 F.2d 731, 736 (4th Cir. 1990). 
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ẔⱢϚЄ ȴ 

֯ ϥṥ ϱ ᾎ ֯ Hartman v. Hallmark Cards, Inc.
111 МȲ ԒȲӣҵ֯

ᾎиέ Ἐϱ ᾼדᴿἤȲױ и ֯ ᵂП ϱᾼⅎ ᴿἤȷԛ῏ȲֽὨד

Ἐϱ צ ᴿȲԛӣв֯ד ᾎ Ϛ ȳ֥ ПϢ ὑ Ἐᾼῶ ϱ Ȳדᴿἤ

ᾼч ȴ֯в֯ ᾎᾼ МȲ֯ὑϚ ȳ֥ ᾼ ╥ᵡҠѿ֯ῶ ᷄ҏẒ

ᵂᾼ Ȳױᴿἤȴ֪ד ϢҬ֯צҵ֯ ᾎ б ṿӣȲṳЛ ṿӣὑв

֯ ᾎМȴᾎ иέẒ ᵂᾼҵ֯ Ȳᾃ ᵂ֯ⅎ ϱ ᾼדᴿἤȲṳѹ Ɫ

ᵫᾼ ᵂ Ѿ ╥ӦЛắ’ ᾼ ἘἨѻ Ἤ ᾼȴᴖᵒכ в֯ ᾎᾼ Ȳᾎ

ⱢẒ ᵂП ֯ Ἐц ϱ Ȳṳḥצ ᴿȴ112ד
 

3.1.3.1.4 Ẕ ṥ ϱ ᾎ  

Ẕ ᾼṥ ϱ ᾎ ṿӣᾼ ᴿד ᾎȲ ϱ ᾼ ϡṥ ϱ ᾎ ϟṥ

ϱ ᾎ ṷצ ᾼЛ֝ȴ ϫṥ ϱ ᾎ ṿӣἼ ˍ ˍѩ ᾼ ᾎȷ гṥ

ϱ ᾎ ṳḥצϚứᾼ ᾎȷ ѩṸ ṥ ϱ ᾎ ӣϚ ᾎế

ˍѩ ᾎȷᴖ ϫϚṥ ϱ ᾎ ѻ ╥ṿӣϚ ᾎȲצ ṿӣҵ

֯ˍв֯ ᾎȴ ϫṥ ϱ ᾎ ӣἼ ˍ ˍѩ ᾎȲẃ Л֝ ₤ᾼ

ᵂ – ԈȲ ᾎ Ȳ֯Ἴ ᾼḔ МȲԒ ứᾼῶ МȲи ҏЛắ

’ ᾼ Ἐȷ ∟ ῶ Лắ’ ᾼ כ иȷ ∟Ȳԛѩ Ӕắ’

ᾼа Ȳế ᵫἬᶻ ᾼ ᵂП ╥ᵡצ ᴿȴד ᾎ Ḗᾎ ᷂ Ἐếῶ

и ҏẃȲᵀ╥ Ϛ ᾎếҵ֯ˍв֯ ᾎϚ Ȳṳḥצ ẁὙ ᾼꜜ ẃ

Ϛ ᵂ╥ᵡ Л ậӣȴ 

гṥ ϱ ᾎ ṳḥצ ậϚ ứᾼ ᾎẃᵒ ᴿȲᴖ֯ד Kohus v. 

Mariol
113 МȲᾎ ӣẒḔ ᾼ ᾎȴ Ϛ Ḕ Ȳᾎ Ɫ ḥצ

ἤѹЛắ’ ᾼа ȲϷ ╥ Лẓ ᵅ ἤᾼа Ȳ֯ Ḕ ╥б

Ϣᾼȷ ϯẃȲ֯ ϡḔ ȲЛắ’ ᾼа П∟Ȳԛ ứ ᵫ

ắ’ ᾼ ᵂ╥ᵡ ᵫᾼ ᵂצ ᴿȲᴖד ╥ѿ ứ ẃᵒ ᾼȴ

ᾎ╥ ứ ᾼṔ⇔ҏ Ȳᵀ╥ ὑ ứ ᾼứ Ϸ╥ ᾼȲṳḥצ ḟԉ

ᴶ ᾼ ȴ 

ѩṸ ṥ ϱ ᾎ ṿӣϚ ᾎế ˍѩ ᾎȲ ӣ Ϛ

ᾎȲ כ ᵫ╥ᵡᶼ ᵫᾼ ᵂ╥ӦЛắ ᵂ ’ ᾼа Ἤ ᾼȴֽὨכ

ᵫЛᶼ ᾼ Ȳᾎ ӣϚ ᾎẃᵒ ȷֽὨ ᵫᶼ ᾼ ȲϷ ╥ ᵫ

Ɫ ᵫᾼ ᵂ╥ӦЛắ ᵂ ’ ᾼа Ἤ ᾼȲכ ᾎ Ӈ ӣ ˍѩ ᾼ

Ѡᾎẃᵒ ȴ ԒȲԒ Лắ ᵂ ’ ᾼ иȲẂֽ ἘἨ῏╥Ӈ ȷԛ῏Ȳ

ᾎ ԛӣϚ ᾎẃḟứ ᵫắ’ ᾼа Ȳế ᵫᾼ ᵂ╥ᵡ ᴿȴד

∟ ϫϚṥ ϱ ᾎ ѻ ╥ṿӣϚ ᾎẃᵒ ᴿȲד Иṿӣҵ֯
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112
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113

 Kohus v. Mariol, 328 F.3d 848, 851-57 (6th Cir. 2003). 
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ˍв֯ ᾎȴ֯ Suntrust Bank v. Houghton Mifflin Co.
114 МȲ ᵫӇ ὙϚ

Ɫ ᵫБ ậӣϠ ᵂắ’ ᾼа Ȳᾎ Ɫ ᵫБ ᶻ ᵫᾼ ᵂȲѹЛ

ᶻ ϠЛắ’ ᾼӇ ȲḆᶻ ϠϢᾬП ᾼ …ȳ ȳ ׄ ȴדч

Ȳ֮֯ Herzog v. Castle Rock Entertainment
115 МȲᾎ Ɫ ӣẒḔ ẃᵒ ᴿȲד

ᵫӇ ֝ Ṝҵ֯ᾼⅎ ếв֯ᾼѻ ȴᾎ ὑẒ ᾼ ᵂ ᴩиέȲ

ṳ ⱢẒ῏П ᴿПדᾼ֯׀ ȲҔ╗Лắ’ ѿцắ’ ᾼа Ȳѹԉᴶ֥ ᾼ

Ҡѿ ȲẒԈ ᵂ֯ῶ ϱ צ ᴿȴ116ד
 

Ẕ ϱ ᾼиέ Ҡѿ῀ Ȳ֢ ᾎ ֯ ӣϱҬצ ᾼ ᵑȲ֯Ϛ ỞἬ

ᾼȲArnstein v. Porter Ȳᵒ ᴿᾼד Ȳ ⱢӇ ѿϚ ᾼч Ȳ

ᵀ╥ ᴕᾼ Ἠ ы ᾛȴᾎ ⱢɦϚ ɧế ᵂᾼ ╥Ϛ ᾼȲ

צ ῏ ╓ҏȲ֯Ӑ ᾼ ϯ ȲӣϚ ẃᵒ ᴿȲ╥֪Ɫד ṷϚ

╥Ӑ ד ᾼ ȴ Arnstein ḥצ᾿ ὙϚ ᾼ Ȳᵀ

╥ Ԉᾼ ᴖṕȲẔ Ḗᾼ ⇔Ẕ ╥ ẞ ứ ᾼ ⇔ȲЛ ╥ ᾼϚ

Ȳ ứ ᾼч И╥ד ᾼȴ֯Ӑ Ȳḥצ᾿ ᷂Ϛ Ἠ ứ ᵑ

╓ҏẃȲᵀ╥┬ Ԉᾼ Ȳ ῏ ⱢᴿѾ╥ѩ ֣ ứ ᾼч ȴҬ╥Ӑ

Ἤ ᾼ ╥Ϛ ᾼ Ȳ┬ ᵂ ᾎᾼӭᾼ╥’ ᵂ῏ᾼ ᵂȲ ῏ Ɫ

᷂ ᵂᾼѩ ứ ẃᵒ ȴ117
 

῏ ϱ ᾼ ϯẃȲ֯ Sid & Marty Krofft Television Productions, Inc. v. 

McDonaldôs Corp.
118 Ȳ ῏ Ɫ֯ ᵂ ϡḔ ᾼ ᴿד ȲӇ ᴕ ᵫ

ᵂᾼ ứ ȴ ẞᾼᾭᾓȲ ╥ ᵫᾼ Ϸ ╥Ϛ ᾼЄ Ȳᾎ

ӣϚ ᾎ ᾼϚ еהȴᵀ╥ֽὨӇ ᷂ ֯Ϛứᾼ

Ȳṳѹ ᵂᾼ ḟứצ …Ȳ Ϛ ϢЛ ḟứᾼ ᾓ Ȳᾎ

ӣ ứ ҟᵒ ȲẒ ᾼ ᵂ╥ᵡצ ᴿȲד ᾼѠᾎ Ḗ ứ

צצ ῀ ᾼ₇Ằếכᾎȴ֯ Ԉ ȲֽὨ ứ צ ῀ Ȳ ṷ

ᾎכᴿἤᾼד Ϛ Л֝Ȳ╥ ᾼṔ⇔ҟ≈ᴕᾼȴ ᾓẃ Ȳ֯ᵒ

ϡḔ ᾼ ᴿד Ȳ ╥ӣϚ ᾼЄ ȲϷ ╥ӦϚ ȳϚ ֥ ПϢᾼכ

ᾎẃᵒ ȴᵀ╥ֽὨ֯ᵒ ᾼ Ӈ צ ῀ Ȳṳѹ צ ῀ И צ ḟ

ứᾼ ȲṶ ứ῏ ứ ᾼכᾎẃḟứ ᵂП ╥ᵡ ᴿȴ119ד
 

֯ ὑᴶ ᵂ ӣ ứ ẃᵒ Ȳӭ› Л ȴ ϟṥ ϱ ᾎ

֯ ᾼ Ԉ ӣ ⁄Ȳ ᾼ ứ ╥Ӧɦצ ᵑ ϩᾼ 17 ҙḽ

™ɧẃᵒ ȴ120 ҳṥ ϱ ᾎ Ɫ֯Ϛṷ ᵂМȲҠѿ ӣ ứ ȷᴖ ϡ

ṥ ϱ ᾎ ṳḥ֯צ ϱ ӣ ứ ȴ гṥ ϱ ᾎ Ϸḥ֯צ ᵂϱ

ṿӣ ứ ȷ ϟṥ ϱ ᾎ ἴ ֯ ᵂМ ӣ ứ Ȳṳ Ɫḥצắ
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ԉᴶ ᾼԉᴶϚ ϢȲ Ҡѿ῀ МᾼЛ֝ȴᴖ ѩṸ ṥ ϱ

ᾎ ⁄╥֯∂ ᵂϱ ҏ Ȳ╥Л╥ ӣЛ֝ᾼ ȲϷḥצϚứᾼ ȴ
121

 

ֽὨ֯ᵒ ᴿᾼד ȲѿϚ ẃḟứᾼ ȲẔ ⱢЛắ’ ᾼ Ἐế

ắ’ ᾼῶ П Ȳꜜ ὑ ȷṳѹϷḥצԉᴶᾼứ Ҡѿ ֽᴶᾼדᴿἤИ╥

ᾼȴ ֮ѠЬ ╥Ϛ ȳ ȳ ᾼ ἘȲṿᾎ Ҡѿ ᵒḟ￼∟ Ӕ

ᾼ ֪ȴ122 ֯֯ᵒ ᴿᾼד ȲБ כ ֵ ếὼ Ȳᾎ Ὑ ֮

ứ ᵂ ᾎ ᾼӭᾼȲѹᾎ ẁ ᵂ Ϣ ᾼ Ȳẃ ֥ ᵂ

╜ ᾼӭ ȴ ứ ᴿד Ȳֽױ ᾼ ֽὨṼ Ϛ ᾼ ῀ẃḟứȲЛ

ЛὙ ȳ Ȳᴖѹ ὔ Ӣ ȴᾎ ᴕ ᾼ╥ẞἉֵצю ⇔ᾼᶻ Ӣȹ╥

Л╥Ҡѿ ╜ ế ᵂ ᾎҏ ≈ᴕȲֽᴶ╥ ᵂ Ϣ ֻᾼ ȹ֝ ϷҠѿ‚

еԚᵓ ᾼѠ֣ȴ ῏ ᵘϩ֮ ᾎȲӣ ṷѠᾎẃ ḟ ὑ ᴿᾼᵺד ế

ЛҠ ᾼ ȴᾎ ᴕ Ṇᾨ ᵂᾼ ₤ȲẃᵂⱢᵒ ᴿᾼד Ȳ ᵂ

ᾼӭᾼ╥ⱢϠ’ ᵂ Ȳ̓͂ṮѦᵑϢ ậ҃ ᾼ ’╥ὨȲᴖЛכ Ϛ ӀӖԉ ᾼȳ

ᵛ ᾼ֙ ȴ123
 

ᾎ ֪Ɫ ẞϚ ᾼ ạȲᴖצḂӣ ứ Ȳ֯ ứ Ȳᾎ

ⱢṶ ứ῏Ӈ ẓ ᵂἬ ᾼᶾ ȳἨ῏╥Ӈ ᾼ῀ ҟ҉и ếϠ Ṇᾨ

ᵂȴ124ּר ᾼṥ ϱ ᾎ ὑ ᴿᾼד Бטּ ═ Ȳѹדֵ ֯Ϸḥצԉᴶ ᵅ

ᾼ ȴ ֵ ᵂ – Ԉᾼ Ὠ ᷂ ֯Ẓ ᾼ ᵂ╥ᵡ ᴿϱד

Ȳ ṶϢ ֪Ɫ ẃ ᾎ Ȳ ᵫ╥хֻᾼṥ ϱ ᾎ ȴ ╥Л

ӢᾼȲᾎ Ϛצ Ϛᾼ Ȳ Ӧ ᾎ ạứȲИҠѿṿ ᴿד

ἤ֯ ṩἬạứᾼ ᵂ ᾎἉϯצϚ ᾼ Ὠȴ125ᾎ ὑ֯ ᴿᾼᵒד Ȳ

ӣϚ Ἠ῏╥ ứ ᾼṔ⇔צἬᾨ ȲֽὨ ᾎ ứҏϚ Ȳ Ṷ

Ϣ֯ᾎ ϱ Ϸ ֯ Ԉᾼᾎ√Ṽ ȲᴖЛ╥ ὑ ứᾼ ᾎȴᾎ ế

ϢϷЛӣ ṷ Л ᾼứ ϠȲ ṿ ԈḆצ ứἤ Ҡ ἤȴ 

3.1.3.2 Dawson v. Hinshaw 

Ӑ ╥ ὑ ᾼפ ԈȲ ᵫ ᵫҫϚ ếҏᾪ῏פ ᵂ – ȴ ҳṥ

ϱ ᾎ ⱢӇ ḟứ֯ᵒ ᵫế ᵫᾼ ᵂ╥ᵡ ᴿᾼד ȲϚ ᾼе

Ϛ֯צᵡҬ╥ה Є ᶙԓ҅ῶ ứ ИҠѿ ӣȷϷ ḟứϯ ᾎ ╥ᵡ֯

ứ ᾼᾨ ϱ ḥצⱢ ᾼ ▲ȲϷ ╥ᵒ ᾼכ ╥Л╥֯ ḟứϱ Ӈ

ẓ ד ᾼ ῀ ȴ ᵫWilliam L. DawsonɎ∟ Dawsonɏ Ϛצ ֥ᾎ

ᾼ פ ᵂ Ȳ ⱢɦEzekiel Saw De WheelɧȲDawsonֵ ẃБד −ֵ ȴפ
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ד1980 ȲGilbert M. MartinɎ∟ MartinɏϷ ϠϚ דȲ֝Ϛפ Martin С

Hinshaw еҨɎ∟ Hinshawɏ ҅ Ҡ ᴩȳ Ӂế Ẕ Ȳṳѹפ

Martin ֝ Hinsahwԉᴶ֪Ɫ ᵂᾼ ᵂ – Ἤ ᾼ ҷȴDawson֣

Hinshawế Martin ᵂ – Ȳ֮Ѡᾎ ᵒḟ ᵫ Ȳ֪ᴖ ᵫϱ 126ȴ 

֮Ѡᾎ Ɫ ᵫҠѿ Ӧ ὙẔ צ ᵂ ȳ ᵫ ᵫᾼ ᵂȳѿц

ᵫế ᵫᾼ ᵂП צ ᴿᾼῶד ẃ Ὑ ᵂ – ȴ֮Ѡᾎ Ɫ ᵫБ

ғכ Ὑ ᵂ Ȳѿц Martin Ẕ Ȳפ ᵫ ϯᾼ╥ ὙẒ ᵂП צ

ᴿȴ֮Ѡᾎד Ϸ╓ҏȲ Ὑ ᴿᾼד Ẓצ Ḕ Ȳ ᵫӇ ὙẒ ᵂ

П Ἐᾼ ᴿȲѿцד ṷ Ἐᾼῶ П צ ᴿȴ֮Ѡᾎד Ἥ Ϣᾼ

Ȳ ⱢMartin ᵂᾼ Ἐế Dawson ᵂᾼ Ἐצ ד ȲR֮ Ѡᾎ Ɫ Dawson

Б ὙϠ Ϛ Ḕ ȲֽὨ Dawson Ṝ ϡḔᾼ ᴿד ᾎȲ Ҡѿ∂Ӵ

ᵂ – ᾼῶ ȴ ᴖȲ֮Ѡᾎ ᵡ ᵫ֯ ϡḔ ᾼ ᴿȲד Ɫ ᵫṳ

ḥצ ὙMartin ᵂ Ἐᾼῶ ế ᵫ ᵂ Ἐᾼῶ ד ȴR֮ Ѡᾎ ֯ ϡḔ

Ȳ ӣϠϚ ᾎȲצ Ɫв֯Ἠѻ ᾼ ᾎȲ֯ḥצ Ϣᾼ ᵗ

ϯȲ ὑẒ ᾼ ᵂṼ ɦ Ἐế ɧⱢᵒ ȴ֪Ɫ ᵫ֯ ᴿᾼד иȲ

ҬצẒ ᾼפ Ȳ֮Ѡᾎ Ɫ ᵫ֯ ḥצ ӱẒ ᾼפ ₭ Ȳ֪ᴖ

ⱢᵂⱢϚ Ϛ ‍ ᾼ Ȳ֯҃ › Ϡ ѿҵḥצẔ҃ὧᴫȲ ᾎ

ứẒ ᾼ ᵂ  ᴿȴד

ҳṥ ϱ ᾎ ᾿ ᷂ ֯Ȳ֮Ѡᾎ Ϛ ᾎứ ⱢϚ ȳ‍

ᾼ ϱ ȴᴖ ҳṥ ϱ ᾎ Ɫ ӣϚ ᵒ ╥ᾼȲᵀ֯׀╥ ᾓ

ᴖứȲṳ Ɫ Ϛ ᾎᾼứᴯ╥ ᵂᾼ ứ ȲҬ֯צϚ Є ᶙԓ֮҅

ῶ ᵂᾼ ứ ȵИ ֥Ϛ ȳ‍ ᾼ ἤȴϱ ᾎ ⱢȲ Ṇᾨ ᵂ

╥ צ ᵑᾼ Ȳ ḡ Ϛ ᾎȴ֯ Ϛ Є ᾼ ᵂ Ȳ

҅ῶ ᾼ╥Ϛ Ȳ ╥ḥצᾨ ᾼȷᵀ╥֯Ẕ҃ᾼ ᾓϯȲֽὨṆᾨ ᵂ

╥ ứᾼ ȲṪ֯ḟứṆᾨ ᵂ╥ᵡ ᴿᾼד ȲϷ ᴕ ╥ᵡ ‭ Ϛ

ᾼứ ֯ ứ ȴ֪ⱢṆᾨ ᵂ ὑ ứ ᴖṕȲИצẔ֯׀ᾼӀ

Ȳ ᵂ – ᴕ ṷ ứ ᾼч ȴ 

Ϸ ╥ϱ ᾎ ⱢȲ ᵂ – ᾼᵒ ẞϠ ᴿᾼד ϡḔ Ɏד ὑ

в֯ ᾎɏȲ֮Ѡᾎ Ӈ ᴕ ᵫ ᵂἬ ᾼ ἤ ȴ ẞᾼᾭᾓȲ

╥Ϛ Є ᶙԓ֮҅ῶϠ ứ Ȳ ᾎ ӣϚ ᾎᾼϚ е

ȴה ᴖȲֽὨ╥ ứ ᾼ ȲṪ Ḇ Ȳ֪Ɫ ╥Ӈ צ

 ᾼ ῀ Ȳ ῀ ╥ …ẞ ḟứᾼȲѹϚ Ϣ ѽ ῀ Ȳ ᾎ

ѿ ứ כ ᾼ ẃ ȲẒ ᾼṆᾨ ᵂ╥ᵡצ ᴿȴ֯ד Ҡѿӣ

ứ כ ᾼ ȲἨ῏╥ צ ῀ ᾼ ứ П₇ẰἨכᾎẃᵒ ȴ 

ֽὨιӭ֮ ═Ϛ ἤȲṳѹ֯ צ ῀ И ᵒ ᾼ ԈМṼ ═

ᾼ Ȳ╥Л ᾼȴϚ ᾎṿᾎ צ ԉѿ ᵂἬ ᾼ ứ Ȳи ҏ

ᾼ Ȳ ứ ֯ᾎ ᴩϱ ֪Ɫ ԉ ᾼ …ᴖצᵺ ⇔Ȳᵀ╥ᾎ
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Л ֪Ɫᵺ ᴖЛҟṿӣ ứ ᾼᵒ Ȳѿ ứ ẃᵒ ᵂ – ֥ ᵂ

Ϣ ᵂ ᵂᾼӭᾼȲ֪Ɫ ᵂ Ϣ Ẕӭ ứⱢ ứ ȴᾎ ֯ԉᴶᾼ

ᾓϯȲ֯ ᵒ ᴿᾼד Ȳ ᴕ Ϛ Є ṳḥצᶙԓ҅ῶṆᾨ ᵂᾼ ứ Ȳ

ᴖЛ ϚẰ֮ ᾿ ӣϚ ᾼ ȴṳѹᾎ Ɫ ᾼɦ ῀ ɧӇ

₇Ằϱᾼ ȲᴖӇ ϱсẞ Ϛצ Є Ἤ ѽᾼ῀ ȴṳѹ ҏ ѿɦ ứ

ɧậ҅ɦϚ ɧⱢ ᾼ ᾎȲ ᾼ֤ ╥ѩ ᾼȴ֪Ɫ ֯֯

ᾎ Ȳ צ ᾼ╥Ȳ ᾎБ ᾎ ὑɦϚ ɧ ֤ ᾼṼ

ἤȲᴖЛҟ ╥ᵡ ӣϚ ᾼ ȴ 

ϱ ᾎ ⱢӐ Ӈ ֫Ȳ╥֪Ɫ֮Ѡᾎ ḥצ ▲ ᵫ ᵂᾼ ╥ᵡ

Ϛצ Є Ἤ ѽᾼ ῀ Ȳ╥ᵡϚ Є ᶙԓ҅ῶ ᵫ ᾼפ ứ ȴ

ᵫᾼ ᵑὑϚצפ ᾼ☼ᴩ Ȳ ѻפ ╥Ӧצ ῀ ᾼ ╓ ȲṼ

҃ ᴞАᾼד ῀ ẃ ȴѹϚפ Є ᾼч ṳЛ ᾼ╓

Ϛ ֮ѩ ҏ Пפ ꜙצ Л֝ȲἬѿᾎ Ɫ ứ ᾼч ȴ 

ϱ ὑ֮Ѡᾎ Ɫ ᵫЛ ҏ ᾼפ иȲ ҳṥ ϱ ᾎ

Ɫ ᵫ╥ ᾼפ Ȳṳѹ ṷ ╥פ ד ῀ ᾼϢИ צ

ṷ ᾼḟứȲἬѿפ Ɫ֮Ѡᾎ Ḗ ᵫ ҏ ᾼפ ╥ḥצ ᾼȲ

ṳѹϚ ᾼ ╥Л ╓ ᾼḟứȴᾎפ ⱢỄ ᵫ ҏ

ᾼפ Л Лד ȲϷ  Ϡד ᾼ ᶧ ᴩȲᴖѹֽὨ ᾼ ҏ ᾼפ ₭

Ȳ Ἤ ӱᾼ Л ╥ צӐṝȲϷפ ╓ ὑ ᾼפ ȲẒ ᾼ

Ἤפ ₭ҏẃᾼ ȲẔדᴿ ếד Ҡ ҅ῶϠЛ ╥ Ӑṝᾼפ ֝ ȲϷ҅ῶ

Ϡ╓ ὑ ᾼפ ȴ ᴖṕПȲᾎ Ɫ ҏ ╥ Ғ ȲѹЛד ȴ 

ᾎ Ɫ֮Ѡᾎ ṳḥצ ҏὙ ᾼ ṓȲ֯ḟứֽᴶⱢ ứ Ȳѿц כ

ᾼ ῀ ╥ᵡế҃ ᾼ ḟứצ ȴṳѹ╓ӱ֮Ѡᾎ ḟứȲ֯Ӑ М и

כ ╥Л╥Ӕ ᾼȲֽὨ╥Ӕ ᾼ Ȳ֮Ѡᾎ ậẔ҃ᾼ Ȳẃ ứ ứ

ᾼכ ╥ᵡ ⱢẒ ᾼ צפ ȲӐױᴿȴ֪ד ֫ȴ 

3.2 ᵂ – П ᵒ  ה

ᵂ – ᵒ Ɫה П☼ ȲяẔ֯ᵒ ᵫἬ Ἠᶻ ῏Ɫ ἘἨῶ

ḆⱢ Ȳ Learned HandᾎỪἬ ᾼȲ и ἘἨῶ П ᾼꜜ ╥‍ ᵺ

ᾼȴ֪ױ ῏ ҏҠѿ ӣП ᾎȲἨ ѿϯἬЮ ᾼ ᾎṳ‍Ἤצ ᵂ

₤ꞋҠ ӣȲ ϯԝ ᾎṼ Ҡѿ ᵂᶺ ᾎ ὑ ứ ᵫПҵȲ ẁᾎỪҠ ᴕ

ПѠᾎȴᴖ֪ϯԝ ᾎⱢи Ἐ ῶ П ᾼ Ȳ╝ὑױ Ԓ Schechter & 

Thomas Nimmer ὑױ иᵒ П☼ Ю Пȴ 
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9 Schechter & Thomas ṓ Мᵒ Ἐц ᾎȳ ה ᾎȳ

ч ᾎ и 

ὑ Schechter & ThomasἬ ҏПṓ МȲᵒ ᶙ ᵫ צ ᵂ ∟Ȳԛᵒ ᵫצ

ᴩⱢȴԛὑЛ ậӣᾼ ◕ Ȳᵒ Ἐ ῶ П ᾼꜜ …ӦЛ ậӣ ϚḔП

ᶻ иⱢắ’ ᾼῶ ◕Ȳױ ⱢᵒᵑẒ῏П ֽᴶ иȲҠ ӣ֢ ᾎⱢ

ȴ 

 

10 Nimmer ṓ Мᵒ Ἐц ᾎȳ ה ᾎȳ ч ᾎ

и 

ᴖ Nimmer ὑᵒ ᵫ ᾎ֥צ ᵂ ∟Ȳ…ὑ ᴿПד ◕ѿ֢ ᾎ

ẃи ᵂПМȲ Ἐ ῶ ᾼꜜ ȲẒ♆ ῏ὑᵒ ☼ ϱ ṷצ Л֝Ȳ ᾎכ

ậП ᵂ – ☼ ȲὑЛ֝ ◕ ӣ֢ ᾎ ᵑ Ἐ ῶ ȴѿϯ Ю

Ἐц ᾎȳ ה ᾎȲѿцч ᾎȴ 

3.2.1  Ἐц ᾎ 

3.2.1.1 ὑ Ἐц ᾎП  

3.2.1.1.1 Ἐц ᾎ  

֯ ᵂ – ᵒ МȲ נ ᾼ ᾎȲϚ᾿ẞ Ȳ֯ ԚצϮ ѻ ᾼ Ѡᾎȴ

ᵂ  
Ὑ  

 

Ὼᴿἤ 

Л ậӣ 

ᶻ иⱢắ’ Пῶ  

 ᴿד

ᵂ  
ӑ ֝ ᶻ ᵂ Мẓצ ἤП ᵂכԌ 

Ṷ иʟ &Ὼᴿἤ 

ᾎ√ иʟ  ᴿד
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Ϛ ╥ ϡṥ ϱ ᾎ ClarkᾎỪ֯Arnstein v. Porter
127 ᾼЛ֝ ṓἬѿ ҏ

ẃᾼȲѻ ╥Ӈ ᵒ ɦ ᵫ╥Л╥ ᵫᾼ ᵂᶻ ȹɧ ᾼ Ȳ֯ ClarkᾎỪ

ᾼ ᾎ Ȳ ᵫ צ ԉ ὙẒ ᵂП ẓצ ᾼדᴿἤȲ ∟ Ṷ ứ

῏ ứ ᵫ╥ᵡБ ậ ᵫ ᵂМắ ᵂ ’ ᾼа ȴ 

ϡ ╥ ϡṥ ϱ ᾎ FrankᾎỪȲϚ ֯ Arnstein v. Porter ᾼֵ

ṓȲFrankᾎỪ іϠϚ ẒḔ ᾼѠᾎȴ ϚḔ╥ ứ ᵫצḥצ ᵫắ’ ᾼ

ᵂМ ȹ ϡḔ╥ ᾼᴩⱢ╥ᵡ Лכ ậӣȹ֯ ϚḔᾼ ȲֽὨ ᵫḥ

᾿צ ᾼ Ҡѿ ὙȲ⁄ ᵫ Ҡѿӣ ếῺᴿἤẃ Ὑ ȴֽὨ ᾼ Л

Ȳ⁄ῺᴿᾼҠ֯׀ ἤ Ӈ ‍ Ὑ ȲὙ ᴟṜѿ ᵫế ᵫֽὨ֢ᴞ Ӵ ᵂ

ẞ֝דᾼ ὨȴֽὨẒ ᾼ ᵂП ḥצԉᴶᾼῺᴿἤȲЛ ᾼ ЄϷЛֵצ

Ὑ ȴֽὨ ếῺᴿἤ ᾼὙױֽ╥Ȳᵀ╥ῺᴿἤЛ֯׀ Ȳ Ӈ ứ ᵫ

Ἤᵧ ᾼ ╥ᵡṜѿ Ὑ ȴFrankᾎỪ Ɫ֯ᵒ ᾼ ◕Ȳ έế Ϣ

ד╥ ᾼȲϷ ╥᷂ ᵂиכѱ◕Ȳԛẃѩ Ὼᴿᾼ֮ѠȴҬ֯צ ᵫ Ὑ П∟Ȳ

ᾎ И ϡḔᾼ ȲϷ ╥Л ậӣȴЛ ậӣᾼ и╥ѿЛ֝ᾼ ᾎẃᵒ

Ȳ ⁄ϱ╥ Ϛ ᾼṔ⇔ẃḟứȴ֯ Ḕ Ȳ Л צ έế Ϣ

ᾼ ṓȲֽὨϚ ⱢȲ ᵫצЛ ậӣ ᵫắ ᵂ ’ ᾼ ᵂᾼ Ȳ Ҡѿכ

Ӵ ᵂ – ȴ 

Ϯ ╥ ϟṥ ϱ ᾎ ᾼ Carter ᾎỪ֯ Sid & Marty Krofft Television 

Productions, Inc. v. McDonaldôs Corp.
128 ẞȲ֯ᵒ ᴿד Ȳ ᵒ ╥ᵡצ

– ẞ Ἐᾼ ᴿếד Ἐῶ ᾼ ᴿȴד ҵ֯צ ᾎ в֯ ᾎẒ

иȲὑҵ֯ ᾎᾼ иȲᵒ ᴿד ȲЛậḟὑṶ ứ῏ᾼч Ȳᴖ╥ Ӧ

έế ϢẃẦᵗᵒ ȴв֯ ᾎᾼ иȲ Ἐῶ ᾼ ױᴿȲד ―╥

ậḟὑṶ ứ῏Ȳ ╥Ϛ ᾼч Ȳ֯ױ Ȳ έế Ϣ╥Л⌂ ᾼȴ 

Ϯ ѠᾎȲ ╥֯ ᵂ – МȲѿֽᴶᾼ ẃᵒ – ȴ Ϛ ȲClark ᾎ

Ừ֯ Arnstein v. Porter ᾼЛ֝ ṓМἬ ҏᾼȲṳӑὑֵ ᾼᾎ ϱ ӣȲ֪Ɫ֯

ѠᾎἉϯȲ ֵю ᾼᶻ Ṝѿ Ὑ ᵂ – ȷᵀ╥Ҡ Ϛṷᶻצ ╥ ḥצ

ẞ– ᾼ ⇔Ȳ ӣϱҠ ⇔ ȴᴟὑ ϡ ế Ϯ ѠᾎȲ╥Ҡѿ ḟứ

ᵂ ᾼᴶ῏ ᶻ Ἠ ȳ ᴖҠ ᶻ Ἠ Ἠ ЛṜѿ כ ᵂ –

ȴ ╥֯ ϡ ѠᾎᾼЛ ậӣȲἨ╥ Ϯ Ѡᾎᾼв֯ ᾎȲ ᾃ֯ ᵫᾼ

ᵂ╥ᵡế ᵫᾼ ᵂῶ и ױᴿȲד ᴿᾼḟứד ╥ Ἐц

ᾎᾼẃ ȴ129
 

Ἐц ᾎҠѿ ẞ ᾼẒ҅ד1970 ԈȲ Ϛ ╥ Roth Greeting 

Cards v. United Card Co.
130 Ɏ∟ Њ Ю Ӑ ɏȲӐ ╥ ὑ қᾼᾨ Ȳ

ϟṥ ϱ ᾎ Ɫ֯ Ἐц ᴖṕȲUnitedᾼқѱế Rothắ ᵂ ’ ᾼқ

ѱ╥Ϛ ᾼȴUnitedқѱᾼּר ᵂМȲ ᾼṔᴥȳ ứ ế ȳѝֿᾼ
                                                 
127

 Arnstein v. Porter, 154 F.2d 464 (2d
 
Cir. 1946). 

128
 Sid & Marty Krofft Television Productions, Inc. v. McDonaldôs Corp., 562 F.2d 1157 (9th Cir. 1977). 

129
 Michael L. Sharb, Getting a ñTotal Concept and Feelò of Copyright Infringement, 64 U. COLO. L. REV. 903, 

908-10 (1993). 
130

 Roth Greeting Cards v. United Card Co., 429 F.2d 1106, 1109 (9th Cir. 1970). 
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ếRothᾼқѱצ ᴿἤȴד ϡ ╥Reyher v. Children's Television Workshop
131 Ȳ

ϡṥ ϱ ᾎ ═ϯ ᾎ ᾼᵒḟȲ Ɫ ᵫṳḥצ– ᵫᾼ ᵂȴ ϡṥ

ϱ ᾎ ứẒ ᾼ ᵂ֯ ϱЛ֝ȷẒ ᾼ╝Ṷ╥דᴿᾼї ȳ ȳṔᴥ

ἤȲᵀӦὑ ṷҬ╥֝ ᾼ ἘȲἬѿḥצԉᴶ ὑῶ ᾼ ᵂ – Ӣȴ132
 

П∟֯ ϟṥ ϱ ᾎ ᾼ Sid & Marty Krofft Television Productions, Inc. v. 

McDonaldôs Corp.
133 МȲֽ Ἤ ẞᾼ Ϯ ᵒ ѠᾎȲᾎ Ϸ ӣ Ἐц

ẃᵒ ȴӐ ᾼ ᵫ ᵂϠ H.R. Pufnstufᾼ гנ Ẑ ӭȲ ᵫ⁄╥Ӧ McCheese

Ӏ  ȲⱢ McDonaldôs Corporationᾼ ѓ ѷꜜȴ ᵫ Ɫ ᵫᾼṔᴥ Ẕדצ

ᴿἤȲ֪ᴖ ᵂ – ȴӐ Ȳ ứ ᵫ╥ᵡБ ᶻ Ϡ Ἐᾼῶ Ȳ

ᴖЛ╥Ҭצᶻ ἘӐṝȴᾎ ֯Ӑ Ȳ Ɫ ᵒ ᴿᾼד Ȳ ѿҵ֯

ᾎếв֯ ᾎẃᵒ ȴ 

ҵ֯ ᾎ╥ Ẓ ᾼ ᵂП Ȳ Ἐϱ ᾼדᴿἤȲᾎ ױ֯ ииέἬӣᾼ

Ḋ ȳѻ ȳἨ῏╥ѻ ᾼ ȴ֯ иέȳ έȳế Ϣ╥ҠѿṿӣᾼȲֽὨ

Ἐϱ צ ᴿᾼד Ȳ⁄Ṷ ứ῏ Ӈ ḟứ Ἐᾼῶ ╥ᵡצ ᴿȲד

ᴖҠѿ כ ᵂ – ȲϷ ╥ᵒ в֯ ᾎȴ֯в֯ ᾎ Ȳ╥Ṽ ɦϚ ֥

ПϢᾼч ɧẃᵒ Ȳᵀ╥֯ Ȳиέȳ έế Ϣ╥Л ᾼȴӐ МȲ

ᵫЛᶼ Ẕᶻ ᵫᾼ ἘȲᵀ╥ᶼ Ẓ П Ἐᾼῶ ╥Л֝ᾼȲἬѿЛ כ ᵂ

– ȴᾎ ⱢȲ ᵫᾼἭ Б ὙБ ֥ҵ֯ ᾎȲ ֯ᾼ ᾃ֯в

֯ ᾎϱ ȴв֯ ᾎМȲѩ Ὑ ᾼЛ֝╥Ȳ ᵫṔᴥ H.R. PufnstufᾼӀ  Ȳ

╥ ᴥᾼ֙⇔ה ȷ ᵫᾼ McCheese╥ּז הᴥᾼӔמּ ᶠὢế Ȳṳ

ѹ  Ϛ ẕ₤ᾼҵӻỪῘ ȴᵀ╥ᾎ Ɫϱ ױֽ ᾼиέ ╥ЛҠᴩᾼȲ֪

ⱢЛ Ϛ ȳ֥ ПϢȲḆᴶᾓ╥Ϛ ᾼЊ™Ȳ֯ כ ṷ ᵂᾼ֝ Ȳ ᾃ ẞ

ᵫṔᴥּז ᴥ֙⇔ה Ȳᴖ ᵫṔᴥἶ ҵӻỪᾼῘ ױֽ ᾼ иȲᾎ Ɫ

Ӈ ӣ Пȴᾎ ứ ᵫ McCheese ᾼỰӖế ᵫ H.R. Pufnstuf ᾼỰӖ

֯ Ἐц ϱ ẞ ᴿȴ֯Ӑד Ȳ ứа ᾼדᴿἤἨ Ȳ

╥Л έ ᵂᾼ כ иȲϷ ╥Л έṆᾨ ᵂМȲӀ ᾼּז ẃᵒ ȴ134
 

Ẕ҃ ὑ Ἐц ᾎᾼ ԈȲẂֽ ϡṥ ϱ ᾎ ֯Warner Bros. Inc. 

v. American Broadcasting Companies, Inc.
135 МȲ ứ ᴿד Ȳ╥ṿӣ Ἐц

ᾎȴ ԈМᾼ ╥Ȳ╥ᵡ ᵫṔᴥᾼɦ Ϣɧ– ắ ᵂ ’ ᾼṔᴥɦ

Ϣɧȴᾎ Ɫ֯ ứṔᴥᾼ ᵂ – ȲЛ Ṕᴥ֯ Ѡ ᾼדᴿἤȲṳ

ѹϷ Ṕᴥԓ ᾼ ἤế ȴ ᵂ – ᾼṔᴥếצ ᵂ ’ ᾼṔᴥ֯ѩ

Ȳ ӣ Ἐц ẃḟứȲᾎ ⱢẒ ֯ҵ ȳᴩⱢế ἤϱ Л֝Ȳ֪

֯ױ ᾼ ϱ ḥצ ᴿȴṳѹӐד Ȳᾎ Ɫ ӣϚ ᾼṔ⇔ẃ

                                                 
131

 Reyher v. Children's Television Workshop, 533 F.2d 87, 92-93 (2d Cir. 1976). 
132

 Mitchell J. Rotbert, Total Concept and Feel: A Doctrine Running Amok?, 45-OCT MD. B.J. 20, 23-24 (2012). 
133

 Sid & Marty Krofft Television Productions, Inc. v. McDonaldôs Corp., 562 F.2d 1157, 1163-67 (9th Cir. 

1977). 
134

 B. Macpaul Stanfield, Finding the Fact of Familiarity: Assessing Judicial Similarity Tests in Copyright 

Infringement Acitons, 49 DRAKE L. REV. 489, 501-03 (2001). 
135

 Warner Bros. Inc. v. American Broadcasting Companies, Inc., 720 F.2d 231, 241-44 (2d Cir. 1983). 
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ᵒ ȴ136ҫҵȲẂֽ ϡṥ ϱ ᾎ ᾼ ԈȲWilliams v. Crichton
137 МȲᾎ

֯ɦẐ ᵂɧ ᵑ ֥ ӣ Ἐц ᾎȴ֪Ɫ Ϛ ᾼ ᵂȲ Ϣכ

ᾼ ᵂדѩȲἏἏ Лы ȴ М╥ѩ ᵫᾼ ѷꜜế ᵫᾼẌ еנּ Њ Ȳ

╥ᵡצ ᴿȴᾎד Ɫ ᵫᾼẌ еנּ צ ϢᾼṔᴥȳҠἢᾼ☼ᴨṶԈȲṳ

ѹѷꜜ ҷҟϠ ạȷᴖ ᵫᾼ ѷꜜ╥Ϛ   ╝ṶȲṳѹצЄ ᾼ ᶝȲѹѷ

ꜜṳḥצҷҟ ạȴ ѿϱᾼ Ȳᾎ ⱢẒ ᾼ ᵂѿ Ἐц ᴖṕ╥

ϱᾼЛ֝ȴ138
 

ҫҵȲẂֽ› ϮЊ Ἤ ẞᾼ ԈȲ ҳṥ ϱ ᾎ ֯ Dawson v. Hinshaw
139

МȲ ҏ ὑỨ ᵂᾼᵒ ȴᾎ ֯ ӣ Ἐц ᾎ Ȳ ὑ╥ᵡ

ӣϚ ᾼṔ⇔ҟᵒ ῶ Ϡ’ ᾼ ṓȴᾎ ⱢֽὨ ᵂЛ╥ Є Ɫ

ᾼ Ȳ ᾃ ứ ᾼכ ╥ᵡ ⱢẒ ᾼ ᵂⱢ ᴿȴד ṷ ứ ╥ѩ

Ϛ Ḇ ȲṳѹӇ ẓ  ῀ ᾼȴ֪ᴖᾎ ╓ҏ ứ ҏ Ȳᵒ

Ἐц ᾎᾼ Ɫɦ ứ ɧᴖ‍ɦϚ ɧȴԛֽ ϝṥ

ϱ ᾎ ֯ Atari, Inc. v. North American Philips Consumer Electronics Corp.
140 МȲ ᵫ

ᵂϠ PAC-MAN ᾼ ȷ ᵫ ᵂϠ K.C. Munchkinᾼ ȴᾎ ╓ҏȲ֯ᵒ

Ἐц ᾎ Ȳ╥ Ϛ ᾼṔ⇔ẃᵒ ȴṳѹ Ɫ ᵫ ṔᴥᾼѐЉȳ

ᵂᴖṕȲ Л╥Ϛ Ϛ Ȳᵀ╥֯ Ἐц ϱ ╥ ᴿᾼȴᴖד ϥṥ ϱ

ᾎ ֯ Hartman v. Hallmark Cards, Inc.
141 МȲ ᵫѻ ᵫ Rainbow Brite ᾼṔ

ᴥế ₇– ᵫ֯ The Adventure of Rainbow Island ᾼ ế Ӑȴᾎ Ɫ ᵂ

– ὑ ᵂᾼῶ ϱȲצ Ἐц ᴿד И ӢȲṳ ӣɦϚ ȳ֥

ПϢɧᾼṔ⇔ẃ ȴӐ МȲᾎ Ɫ ᵫắ ᵂ ’ ᾼа Ȳ ᵫᾼ ᵂ

ṳḥצ ᵫᾼ ᵂצ ᴿᾼ֮Ѡȴ142ד
 

Nimmer ֯ ẞ Ἐц ᾎ Ȳ Ɫױ ᾎἬ ӣᾼ Ӧ№

ẞ ᵂ ᾼӐ Ȳṳѹ ⱢṼ ᾎ√ẃ Ȳ Ἐ╥Лắ ᵂ ’ ᾼȲṳ Ɫ

ᾎ╥−צ ᾼȲ ֻἹ Пȴ143
Nimmerὑ᷅ Пв МȲ ᵂ Ҭצ’ ἤ

ᾼῶ Ȳ Ἐц ᾎ № ẞ ᵂ ᾼӐצ ȲϷ ╥Л’ Ἐȴѹ

Nimmer ֝ Ϸ᷅ Ȳ Ἐц ᾎ╥Ϛ ᶙԓḥצꜜ ᾼᵒ ѠᾎȲϷ

Ҡ Лכ иέᾼ Ὠȴ144 ṩᾎ Ϛ᾿ᵘϩὑứ ᴿȳד ᴖᵒ ᴿȲד

֯ѿ Ἐц ᾎⱢᵒ Ȳ ӐϱȲ ‍Ϛ ᵑҟ ᵫ ᵂế

ᵫ ᵂП ᾼ ἤȲᵡ⁄ ἕ Ṫṷ ȲṳѹѿϚ ᾼ רּ ᴖṕȲ Ɫ

ṷ ᵂ╥ ᴿᾼד Ɫᵒ ȴᵀ╥ϚйṶᾬ ד╥ ᾼȲϚ ᾼ ╥Л╥

                                                 
136

 Sharb, supra note 129, at 916. 
137

 Williams v. Crichton, 84 F.3d 581, 589 (2d Cir. 1996). 
138

 Stanfield, supra note 134, at 504. 
139

 Dawson v. Hinshaw, 905 F.2d 731, 734-37 (4th Cir. 1990). 
140

 Atari, Inc. v. North American Philips Consumer Electronics Corp., 672 F.2d 607, 619-20 (7th Cir. 1982). 
141

 Hartman v. Hallmark Cards, Inc., 833 F.2d 117, 120-21 (8th Cir. 1987). 
142

 Sharb, supra note 129, at 917-20. 
143

 Stanfield, supra note 134, at 504. 
144

 Jesse Stalnaker, Has Reality Programming Been Voted off the Island of Copyright Protection Finding 

Protection as a Compilation, 16 SETON HALL  J. SPORTS & ENT. L. 162, 182-83 (2006). 
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֮ᵒ Ẓ ᵂП ᾼ ᴿȹד Ϛ ᾎ Ɫ╥Л ẃ

ᵒ ᴿᾼȴ145ד
 

3.2.1.1.2 ứ П Ἐц ᾎ 

צ ῏ ҏȲ֯ᵒ ᵂ – Ȳ Ϛ Ἠ Є иП ᵂ ₤ Ҡѿ

ӣП ᾎȴ ᾼӇצἬצ Ḕ ẃᵒ ȳиέ ᵂ – ȴẔ Ɫ ṷḔ ╥ȸ

ϚȲᵒ ᵫ╥ᵡצϚ צ ᾼ ᵂ ȹ ϡȲ ᵫᾼ ᵂ╥ᵡ ᵫᾼ ᵂᶻ ȹ

ϮȲ ᵫ ᵂἬᶻ ᾼ╥ ᵫЛắ’ ᾼ ἘȲἨ╥ắ’ ᾼῶ ȹ ҳȲֽὨ╥ ᵫ

ᵂᾼῶ ᶻ ᾼ Ȳ╥ᵡ ϠЛכ ậӣȹἨ῏ Ұ Ȳ ᵫᾼ ᵂế ᵫᾼ

ᵂП ╥ᵡ ᴿȹד ХȲᵒ ᴿᾼד Ȳ Ϛ ϢᾼṔ⇔ẃᵒ ד

ᴿȹ ῏ ҏϠѿϱХ Ȳӣὑ ᵂ – ᵒ ᾼḔ ȴ146
 

ѿϱХ Ȳ ῏ Ẕ Ɫ ứ ᾼ Ἐц ᾎȲѿϯиᵑ ֢ Ὑ

Пȴ ϚȲἬצᾼ ᵂ Ӈ ֥ ἤᾼ ᵅ ḖȲ ᵂЛ ╥Ϛ ἘȲᴖӇ

╥ ᾼ Ἐῶ Ȳ֪ױἬצ ᵂ – ᾼ ᾎȲ Ӈ Ϛ צ ᾼ ȲϷ

╥Ϛ צ ᾼ ᵂ Ởȴ ϡȲϚ ᴖṕȲ Ὑᶻ ᾼ᾿ ╥‍ юᾼȲἬѿ

Ӈ ӣ Ὑ ếẒ ᵂП ᾼῺᴿἤẃ Ὑᶻ ȷ ᾼῺᴿἤṳЛ╥ ᴿȲד

֪Ɫ֯ ◕ Л Ẓ ᵂП ᾼדᴿἤ╥Л╥ ẞ ᵂ – ᾼ֮Ḕȴ

Ϯ ◕╥ḟứ Ἐếῶ П ᾼ ᵑȲẔМ Ἐ╥Лắ ᵂ ’ ᾼȲҬצ ᵂᾼῶ

иИắ ᵂ ’ ȷֽὨ ᵫҬ╥ᶻ ᵫ ᵂ Лắ’ ᾼ ἘȲ ḥצԉᴶ

ᵂ – ӢȴֽὨᵒ ᵫᾼ ᵂ╥ ᵫ ᵂἬᶻ Ȳṳѹ╥ᶻ ắẞ ᵂ ’

ᾼῶ ᾼ Ȳ ҳ ◕ ᾼ ╥Ȳ ᵫ ᵂế ᵫ ᵂ╥ᵡБ ẞ Ἐц

ϱᾼדᴿἤȷϷ ╥ᵒ ╥ᵡצЛ ậӣ ӢȲֽὨ Ɫצ Ἐц ϱ ᾼ

ᴿἤᾼד Ȳ צ ᵂ – ᴩⱢ Ӣȴ ∟Ϛ ◕ ḟᾼ ╥Ȳ Ϣᾼ

Ṕ⇔ẃḟứ ᵫ ᵂế ᵫ ᵂᾼῶ П צ ᴿȹ֯ד Ϛ ϱ ‍צ Є

ᾼиὼȲᵀ╥ Ὼᾼ Ԉ ╥ȲֽὨӭ ╥‍ ᾼȳϚ ᾼȲ ҠѿӣϚ

ȳ֥ ȳϚ ‍ ȳếӂᶁ‍ ᾼṔ⇔ẃᵒ ȷֽὨ ᵂᾼӭ

╥ ῀ ᾼȲ Ӈ ӣ ứ ẃᵒ Ẓ ᵂП ╥ᵡ ᴿȴ147ד
 

ϱἬ Ȳ֯ ứ ᾼ Ἐц ᾎϯ Ȳ Ԓ ᵒ ᵫ╥ᵡ צצ

ᾼ ᵂ ȷ ԛᵒ ᵫ╥ᵡᶻ Ϡ ᵫᾼ ᵂȷϚӎᵒ ᶻ ӴП∟Ȳכ ứ

ᵫ╥ᵡᶻ ᵫắ ᵂ ’ ᾼῶ иȷ ϯẃṶ ứ῏ ѿ Ἐц ứ

ᵫ╥ᵡ– ᵫᾼ ᵂȷ ∟Ȳ Ϛ ѽ ῀ ᾼ ȲҠѿӣ ứ

ᾼṔ⇔ẃᵒ ᴿȴד ᾨצ ᾼ╥Ȳ֯ ҳ ◕ᵒ ῶ ᾼ ᴿד Ȳ╥ᵡ

ӣ Ἐц ẃ Ɫ Ϛᾼ ᾎȹѿц֯ Ἐц ᾎМ╥ᵡ ӣ

ứ Ɫ ϚᾼṔ⇔ẃᵒ ȹ ῏ ҏϠг Ӧẃќ═ ứ ᾼ Ἐц

ᾎȸ 
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 Rotbert, supra note 132, at 22-23. 
146

 Sharb, supra note 129, at 921. 
147

 Id. at 921-23. 
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ԒȲ╥ ᾼ ֪ȴ֯ ứ ᾼ Ἐц ᾎἉϯȲ╥б ’ ᵂ῏

ᾼ ᾼȲ֪Ɫῶ ╥ᵂ῏ ϚҠѿắ ᾼ֮ѠȲ Ϸ ᵶϠ ᾼ֪ ȴϷ ╥

ֽὨ ὑ ᵂ ϱ ᾼ ḖБ ᵂ῏Ṫ ẞ ṜȲ Л Ẕ҃ᵂ῏Ϸ

ẁ֝ד ᾼ ᵂȲᴖ╥ Ẕ҃ᵂ῏֯Ẕ֮҃Ѡ ᵘϩɎϷ ҫҵϚצ╥

ᾼ Ӣɏȴ֯ᵒ ῶ ᾼ ᴿד ȲṶ ứ῏ᵒ – Ϣ╥ᵡБ ẞ

Ἐц ᾼדᴿἤ Ȳ ᾼѠᾎҠѿ Ṷ ứ῏֯ᵒ Ȳᴕ ᵂᾼ Ȳ֝

Ϸᴕ ᵂ῏╥ᵡᶻ ҫϚϢᾼ ȴ148
 

ϡȲּר ᵂ ᾎạứᾼӭᾼ╥ Сᵂ῏צ ᾼ’ Ȳѿצ ᾼ ẃ

Ḇֵᾼ ᵂȷᵀ ᵂ ᾎ ᵂצыֵᾼ’ Ȳ╥Ϛ   ᴖЛ╥‚ ᾼ Ḕȴ

֪Ɫ ֯ᾼᵂ῏ Л ᵂȲ҃ ї ᵂᾼ Ҡ ᵂ – ȴҫ

ϚѠ ȲֽὨ’ ЛṜ ᾼ Ȳᵂ῏Ϸ ᾎ֯҃ ᵘϩᾼ ᵂМ ֻ Ȳ ᴖϷ  

ᵂȴ ứ ᾼ Ἐц ᾎ֯ ậ ᾼӂ Ȳ֪Ɫ֯

ᾎϯȲ֯ ᵂ ᵂ Ȳ ứ ᾼ Ȳṳѹ ᵂ ╥ⱢϠ ṷ Ἤ ᵂҏẃᾼȲ

֯ ứ ᾼ Ἐц ᾎ ᵂᾼ ứ Ṕ⇔ẃᵒ ȴӼᵛ

ứ ᾼṔ⇔ ᴷϚ ӣᾼצ ȲֽὨ ứ Л ᵂᾼ ȲṪ ᵂ

ϷЛ ֯ῂ ϱ‚ ӣᾼצ ȴ ṷ ᵂ ֪Ɫ ứ ᾼὺ ᴖ ẞẔᵘϩᾼכὨȲ

ẞᵂ῏ ẞᾼ Ȳ֪ױᵒ Ἐц ᾼ Ȳ Ӈ ứ ᾼ

Ṕ⇔ẃᵒ ȴ149
 

Ϯ ֪╥ Ἐ ῶ ϡиᾎȲKroff
150 Ȳ ᵒ ᵂП ╥ᵡצ ד

ᴿἤȲӇ иẒ ᵂП Ἐếῶ ᾼ ᴿȴKroffד Мṿӣҵ֯ ᾎᾼӭ

ᾼȲ ╥ ῶ МἼҏ Ἐȷ Лắ’ ᾼа МȲἼҏ’ ᾼа ȴ ứ ᾼ

Ἐц ᾎᾼӭᾼế Kroff ╥Ϛ ᾼȲϚӎ ứϠ’ ᾼа Ȳԛᵒ ᵫ

ᵂ╥ᵡế ᵫ ᵂБ ẞ Ἐц ϱ ᾼדᴿἤȴ151
 

ҳ Ӧ╥ ἤᾼ Ȳ ứ ᾼ Ἐц ᾎ ȲṶ ứ῏ѿ

Ἐц ѩ ᵫế ᵫᾼ ᵂ ȲṶ ứ῏ ᴕ ᵫ ậϠֵю ᵫḊ

ᾼ ế ȴᴖ ϱ֯ᵒ Ɫ ᵂ Ȳ ᾼ Ἐц ╥ᵡҠѿὙ ᵒ

צ ȴ ứ ᾼ Ἐц ᾎҠѿ ḟ Ȳ֪Ɫ֯ ╥

ứ ᾼṔ⇔Ɫҏ Ȳẃ ḟϚ ֯ᵒ ᵂМҠ ֪ⱢЛẓ Ṝ ᾼ ῀ Ȳ

ѿ ὑЛ Ὑ ֮ Ṇᾨ ᵂȴϷ ╥ ứ ᾼ Ἐц ᾎȲ ӣ

Ɫ ἤᾼᵒ ẃ Ἐц ᾎᾼЛṜȴ152
 

Х Ӧ╥Ṕ⇔ᾼ Ȳ ứ ᾼ Ἐц ᾎ╥ ứ ᾼṔ⇔

ứ ᴿȲϷד ╥ Dawson v. Hinshaw Music Inc.
153МἬ ӣᾼṔ⇔ȴᾎ ֯ М

∂ Ȳὑ ᵂ – М ứ כ Ϛᾼ ᾎȲᴿѾ╥ ֻᾼ ḟѠ ȴ֯

ứ ᾼ Ἐц ᾎ Ȳ Ϛ ứ ᾼṔ⇔ҏ ᾼ ϡȲצ֪ Ϛ╥ױ

                                                 
148

 Id. at 924-25. 
149

 Id. at 925-26. 
150

 Sid & Marty Krofft Television Productions, Inc. v. McDonaldôs Corp., 562 F.2d 1157 (9th Cir. 1977). 
151

 Sharb, supra note 129, at 926-27. 
152

 Id. at 927-28. 
153

 Dawson v. Hinshaw, 905 F.2d 731 (4th Cir. 1990). 
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Ϛᾼ ὑ Ȳ Лԛ ֽᴶứ ֥ ȳϚ ȳἨӂᶁᾼ Ӣ ȷ

ϡȲױ ᾼ╥ ᵂӭ ᾼч Ȳ ứ ╥ѩ ᾼᵒ ȴ֪Ɫ Ϛ

ứ Ṕ⇔ᵒ ȲҠѿ Ϛ ȳ֥ ȳӂᶁᾼ Ҡ ֯ ֮ Ȳ ᷂ᴞАᾼ

ֻҒ֯ᵒ ᾼ Мȴ154
 

∟Ϛ ӦȲ╥Ϛ ἤếҠ ἤȴϚ ֵ ᵂ ₤Ҡѿ ӣП ᾎ Ҡ

ӭ›֢ᾎ иὼᾼ ᾓȲ֯ רּ ᾼṥ ϱ ᾎ П Ȳ֢ ᾎ ӣЛ֝ᾼ ᾎȴ

ᵂ ᾎ╥ ṩᾎȲᵀ╥֢ ṩᾎ П Ȳ ὑ ᵂ ᾎᾼ ӣϷ╥ ╥ᵡҠ

ѿ Ϛᾼӭ › ȴ֯ ứ ᾼ Ἐц ᾎМȲ Ἤ ẞᾼḔ ֯Ἤצ

ᾼᾎ Ҡѿ ӣȲᵀ╥ ֯ḥצϚ ᾎ ṿӣԓ ᾼḔ ȴ֯ ứ ᾼ Ἐц

ᾎМȲ ẁϠḆ ᾼҠ ἤȲֽὨצ ӣᾼḔ Ȳ√ Ḇ М֯ ᵑ

Ԉᾼᾎ√Ṽ ȲᴖЛ╥ ᾎ√Ṽ ӣ Ϛ ᾎȴӣ ᾼ ϚϷҠѿ

Ғ ԈᾼҠ ἤȲ Лԛҟᾨ ᶻ ȳ ᴿȳϚד ế ứ ᾼ ȴ

ṷӣ ֯ ứ ᾼ Ἐц ᾎ צ ứᾼѠהҠѿ ӣȲѹ ᵂ –

ᾼ ứ Лԛ Ⱬ ԈᾼϚ ἤ Ҡ ἤȲ ᴖצϚ Ϛᾼ▐ Ҡѿ

ẁ ֢ ᾎ ӣȴ155
 

ҟ֯ḟứ╥ᵡצ ᵂ – ᾼ Ȳ ӢϠὼ ếЛϚ ᾼ֮Ѡȴ֯ Ȳ

ứ ᾼ Ἐц ᾎ֯ ᵂ – МȲҠѿ Ϛ ӣ֯Ἤצᾼ ԈМȴ ϚḔ

╥Ԓ ứ ᵫ╥ᵡצϚ צ ᾼ ᵂ Ȳ ᵂ Ҡѿ ᵂϚ ῴḔᾼ ȷ

ϡḔ╥ᵒ ᵫ╥ᵡᶻ ᵫᾼ ᵂȷ Ȳᾎ ԛ ứ ᵫἬᶻ ᾼ и╥Л╥צ

ᵫ ᵂ ắ ᵂ ’ ᾼа Ȳ֪ⱢҬצ Ἐᾼῶ Иắ’ ȷֽὨ ᵫ╥ᶻ

ᵫắ’ ᾼῶ ȲẔ ⇔Ӈ ᴷ╥Л╥Б Лכ ậӣȲ ╥ ứẒ ᵂП

ᾼ ᴿȷד ∟ԛѿ ứ ᾼṔ⇔ẃ ứ ᴿȲד ╥б Ϣᾼȴ ϱ

ᾼиέҠѿ῀ Ȳ ứ ᾼ Ἐц ᾎצ ᵓᾼצֵ ȲẂֽ’

ᾼ ȲӐ ϱ╥ᵂ῏ Ἐῶ ᾼϚ צȷѹẓה Ȳ֪ⱢһҠѿ‚ צ

ᾼ ȲϷ ╥ ứ ᾼ ȷ ứ ᾼ Ἐц ᾎ╥ ἤᾼȲҠѿ

ӣὑἬצ ᵂ ₤ᾼᶻ ȷṳѹế Ἐῶ ϡиᾎᾼ Ἐ╥Ϛ ᾼȲ֪Ɫ ᴿד

Ҭצ ᵂ ’ ᾼ ӭȷ ∟ȲӐ ᾎế ᵂ ᾎ ᾼ ṆϚ Ȳ ẁϠҠ

ἤȲṳѹҠѿ֯ ᵂ – Ԉ Ϛ ӣȴ ᵂ – ẓצ ứᾼἤ Ȳ

ᴖ ứ ᾼ Ἐц ᾎ╥Ӕ ᾼ ȲЛ╥ ֯ ᾎ ᾼ∟

ԍ Ѡ ᾼ ᾼ֮ѠȲἬѿᾎ Ҡѿᴕ ắӐ ᾎȲ ᵂ ᵂ – М

ᵒ ֢ ₤ ᵂП ᾎȴ156
 

3.2.1.2 Roth Greeting Cards v. United Card Co. 

Ӑ ╥ ὑ қɎRoth Greeting CardȲ ᵫɏ ֥қѱеҨɎUnited Card 

CompanyȲ ᵫɏᾼ ȲẒ еҨ ╥ Ṷ қᾼ ȴ ᵫ ҏ ᵫ ᵫ
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 Sharb, supra note 129, at 929-30. 
155

 Id. at 930-31. 
156

 Id. at 931. 
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– Ẕ ᵂ Ȳṳѹ ạ҆ȴ ᵫѻ ᵫ ế ӁṆᾨᾼϝ қȲṳѻ

ϝ қế ᵫБ צ ᵂ ’ ᾼ қדצᴿἤȴ ᵫ ӣϚ ᵂ ẃ қѱᾼѝ

ֿ иȲ ᵫᾼ ứѝֿ и╥Ҡѿ ắᾼП∟Ȳ᷂ѝֿὍ֯ қᾼ

ᵂῴ Мȴ ∟Ȳԛ ḖеҨ ᾼ ᷂қѱԓ Ȳ ∟Ȳ ҏẃᾼқ

ѱֽὨ ᷅ Ȳ ᶙכқѱᾼ ∟ứ Ȳ ṷқѱ ϤӢ ◕ȴᴖ

ᵫ֯ ᵫѻ ᵂ – П›Ȳṳḥצԉᴶᵂ ז Ȳ ᵫᾼ қѻ ╥Ӧ ֥е

Ҩᾼ Mr. Koenigế Edward LetwenkoἬ ҏẃᾼ157ȴ 

ᵫқѱᾼ ếѝֿᾼẃ Ȳ֯ ╥ӻ҅Л ᾼȲ ᵫᾼ Letwenko

ᾎ ֵ ᵫқѱϱ Ἐᾼẃ ȴṳѹ ᵫᾼ Letwenko ẔἬӣᾼ

ȲצҠ ╥ẃᴞЏ Ϣ ȳ ᵣ ᾼϢȳ ϱ ᾼὣхȳἨ╥Ẕ҃Ϣᴖẃȴ ᵫ

ᾼ ῶӱ қᾼ ᵂ╥҃ᴞАᾼȲᵀ╥֝ ϷἭ Ȳ֪Ɫ қ ᾓᾼ

Ӈ Ȳ҃ Ϡ қἇế ₇ ȴ ᵫᾼ Ἥ Ȳ҃Ҡ ֯ ᵂ ֥еҨᾼқѱП

›Ȳ ᵫᾼқѱБ ҏ ֯҃ е⅍Ȳṳѹ֯ ᾼ Б כ ᵫᾼқѱȴ 

֮Ѡᾎ ứ ᵫᾼ қ ᵂ╥ắ ᵂ ’ ᾼȲᵀ╥ ᵫḥצ– Ẕ ᵂ ȴ

ᵫ╥ᶻ ᵫṆᾨқѱᾼѝֿἨв Ȳᵀ ṷ╥ ṓᾼ ֿế Ȳᴖ

ṳ‍ ᵫἬ ȴṳѹ֯ ᵫ ϚװṿӣП›Ȳ ṷѝֿếв Б еԚ֯׀ ȴ

ᵫ Ɫ ᾎ ֯ᵒḟϱ צ Ȳ ᵫ֝ қᾼв Ḋ ȲҠ Б еԚ֯׀

ȴᵀ╥ ᵫ ⱢӇ ᵑ қѱⱢ ȲᴖЛ ᾼ ᵑᵒ қѱᾼв ȴ ᵫ

ⱢȲצѝֿᾼ Ȳ ᵂϚ ᾼ ֥Ȳ ṷ ẃ ╥ ᾼȲ╥ ᵫᾼ

ἤȲṳѹҠѿṹצ ᵂ ’ ȴ 

ϟṥ ϱ ᾎ ⱢȲֽὨ᷂қѱᾼ ế и ᴕ ᾼ Ȳ ᵫ╥ḥצ

ἤᾼȲἬѿЛắ ᵂ ’ ȴ ᴖȲӔ ᾼиέѠᾎⱢȲӇ ᷂ḕ қѱᾼἬצа

ȲҔ╗в ȳв ᾼ ȳ ᵂȳѿцв ế ᵂᾼ ֥ȲⱢϚ ᾼᴕ

ȴᴕ Ἤצᾼа Ὅ֯Ϛ Ȳ ᵫᾼқѱ֯ϱ ᾎ ᾼ ṓМ╥צ ἤȲṳѹ

ắẞ ᵂ ’ ᾼȴ ᵫᾼḕ қѱ ⱢϚ Ȳ҅ῶ Ϛ ᶮᾼצ Ἐῶ Ȳᴖ

ῶ ֯ ϱȲ╥ ᵫἬ ҏẃᾼȴᾎ ṳ Ɫᵒ ᵂ – ȲӇ ᵫ

ᾼ ᵂế ᵫᾼ ᵂП צ ᴿȲד ᴿἤӇד ẞ ᵫБ ᶻ ᵂ Ϣᾼ

ᵂἤȴ ’ ╥ ᶻ ᾼᴩⱢȲᴖЛ╥ Ӵ ᵂᾼ ᵂ ╥Ҿ֥֮ếצ ᵂ

’ ᾼḊ ҏ Ȳ֯ ᾓϯ╥ḥצ– ᾼ ᾼȴ ϟṥ ϱ ᾎ ṳ ⱢȲ

֯ Ἐц ПϯȲ ᵫᾼқѱế ᵫắ ᵂ ’ ᾼқѱ╥Ϛ ᾼȴҬצϚ қ

ѱ╥ẂҵȲ֯ ᵂᾼϢᾬ ȳї Ȳ ᾼ╥Ϛ ᾼ ế ứᾼ

ד ֥ᾼ ȲW қϱ ѝֿᾼ ế ᵫᾼқѱ ϱ╥Ϛ ᾼȲ֯ █ṷ ᾓϯȲ

ẘֿ  ᴿȴד−

ϟṥ ϱ ᾎ Ȳ ᵫᾼқѱἬ ӣᾼ ȲWế ᵫἬṿӣᾼ╥֝דᾼȲ

ᴖҬ╥צϚ ЛϚ ᴖБȴ ὑԉᴶ ῏ᴖṕȲ Ҡѿ ᵫế ᵫᾼқѱП Ȳ

צ ᾼדᴿἤȴẂֽȲ ᵫқѱ֯› ȲצϚ ᴥȳҠ ᾼЊЅ™ ᶴ Ȳ

ᾼ ȸɦᶺ ᵃɎI wuv you.ɏɧ ᴥế оȲ ᵫᾼқѱ╥֝דᾼȷ֝
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 Roth Greeting Cards v. United Card Co., 429 F.2d 1106, 1108-09 (9th Cir. 1970). 
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Ȳ ᵫᾼқѱȲ ȸɦᶺБ Ở ἘᵃϠɎI miss you already.ɏɧȲ Ϛ

ᾼḽ™Ȳᶄ֯ ᾂ Ȳᴖв ᾼ ╥ɦé ᵃ Л éɎéand You Havenôt 

even LeftéɏɧȲ ᵫᾼқѱ Ẕ ‍ ᴿȲ╥Ϛ ᾼ ᾂḽϢȲế֝דᾼқ

ѱв ȴӦὑᶻ ᾼ᾿ ╥‍ юᾼȲᶻ Ҡѿ Ӧ ế ᴿẃד Ὑȴ

Ӑ МȲצὙ ṳѹӑ ч ᾼ Ȳ Ὑ ᵫ ᵫᾼқѱȲϷ ╥ ᵫ

ᵫᾼқѱ ẞ ᵫᾼ е⅍ȷṳѹẞ ₇ ᾨ њ ᾓ Ȳ ᵫᾼқѱӔ֯

ṷ֮Ѡ ӱȴҒϱқѱП ᾼדᴿἤȲ ϠẔМϚ қѱ╥ẂҵȲṜ ᾎ ד

‒ȲḕϚ ᵫᾼṆᾨқѱȲᴕ ếв ֥ᾼ иȲ ϱ╥ᶻ ᵫᾼқѱȲ

ṳѹ ὑדᴿἤἬѿצ ᵂ – Ӣȴ֪ױȲ ᵒḟ Ȳѹ ֫ ᵒḟѿⱢ ϚḔ

П ȴ 

ה  3.2.2 ᾎ 

3.2.2.1 ὑ ה ᾎП  

֯ ᾼד1945 ȲZechariah Chafee ҏϠ ᴿᾼɦד ה ᾎɧẃ

҉ Learned HandᾎỪἬ ҏᾼἼ ᾎȴṳѹ Chafee Ɫᵂ῏Лắ ᵂ ’

ᾼ ἘȲế҃Ἤ ϯẃᾼԉᴶᶮהП Ϛ֯׀ ꜜ ȲἬ’ ᾼ╥ ᵂᾼɦ ɧȲה

Ϸ ╥ṶԈᾼ ᶧếṔᴥП Фד ᾼ ȴ158
Chafee ᷂Ἴ ᾎ ֥Ẕ

ҏᾼ ה ᾎȲѿ ẞᶙ ᾼ֮Ḕȴ ה ᾎ֯ᵒ ᴿᾼד ȲӐ ϱ

ὑɦṶԈᾼ ᶧếѻ ṔᴥП ᾼФד ɧȴNimmer ӣѩ ЂѩṸᾼɦ

ɧẃ Ὑ ה ᾎֽᴶ ᵂȲ ╥› ϡ Ϛ ὑ ᴿד

М ẞ ה ᾎᾼ иȴNimmer ⱢɦẒ כ П ᾼ ҭɧ

Ἐ╥ḥצ ᵂ – ᾼȴᵀ╥ֽὨ ẃѩ ᾼɦᴫ₨╝Ṷɧ╥ Ӣ֯

Њ Ữצ׀ ᵂ ᾼ҅ד Ȳ֯ ה ᾎϯ Ẓ ╝Ṷᾼ Ȳ Ӣ

ᵂ – ᾼ Ȳ֪ⱢẒ ᵂ ╥֝ ᾼṶԈ ᶧếṔᴥȴChafee ᾼ ה

ᾎ╥ ṷ╝Ṷᾼ ᶧȳ ȳṔᴥế ╥ắ’ ᾼῶ Ȳ ᾎҠ

ѩἼ ᾎḆ ȷᵀ╥Ϸ ᷅ Ȳ ה ᾎɦ֯ ϱ╥צ ᵗᾼɧȲᵀ

ὑ ϱḥצὙ ᾼӣ ȴ֪Ɫ ᾎЬ ḥצᵫ ᶺ Ȳ ֽᴶ֯Лắ’ ᾼ

Ἐếắ’ ᾼῶ П Ϛ ᾼꜜ ȴ159
 

ה ᾎ֯ѝ ᵂ Ȳứ ᴶ῏ ’ ᾼ ȲѩἼ ᾎḆὙ

ȴᵀ╥ѻ ᾼ ╥֯Ẕ҃ѝ ᵂᾼẓ ӣ ȲֽὨṆᾨѝ ᵂḥצṶԈᾼ

ᶧἨ῏╥ṔᴥדФ ᾼ Ȳ ᾎ ЛϠᵂӣȴ ᾓϯȲ ה ᾎ

Ҡ Л ᵑҏἬצắ’ ᾼа ȴ160 ה ᾎ ᷅ ȲӔ╥֪Ɫϱ ἬṕȲ

ӣᾼ צ− ȴ Єᾼ ╥ ה ᾎҬ ӣ֯ ứᾼѝ ᵂȷẔ҃ắ ᵂ

                                                 
158

 Jeannette Rene Busek, Copyright Infringement: A Proposal for a New Standard for Substantial Similarity 

Based on the Degree of Possible Expressive Variation, 45 UCLA L. REV. 1777, 1789 (1998). 
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 Understahl, supra note 124, at 925-26. 
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 Broaddus, supra note 55, at 57-58. 
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’ ᾼ ᵂȲẂֽ ẘȳқ ϢᾬȳἨ῏╥ᾲ Ȳ ṷṳḥצԉᴶᾼ ȳṶԈה

ᶧȳἨ῏╥ṔᴥП ᾼדФ ȲҠѿ ẁ ה ᾎẃиέȴ֪ױȲ ה ᾎἕ

ϚЄ ắ ᵂ ’ ᾼ ᵂȲ ה ᾎ֯ᵒ ѝ ᵂᾼ ᴿד ‍ ӣȷצ

ᵀ╥Ȳ ה ᾎṳ‍Ϛ Ҡѿ ӣᾼ ᾎȴ161
 

█צ Ȳᵬ҅ד Ϛῖ Ϣ ӭᾼ Ȳᴖ ῏ Chafee ᾼ ה

ᾎ ẃ ӣ֯ᵒ Ϣ ӭ ᵂ – ᾼ ᾓ ȴѝ ẞȲѿ ᴖ

ṕȲ Ӑ╥ ѝ ᵂȴᾎ ֯ᵒ Ӑᾼ ᴿד ȲҠѿӣẒ П ᾼ ӐҒ

ѿѩ ȲϷ ╥ ה ᾎἬ ᾼṶԈᾼ ᶧếṔᴥ ᾼ ȴֽױϚẃȲ╥Ҡѿ ӣ

ה ᾎᾼȷ ᴖȲֽὨ╥֯ Ϣ ӭ ᾼ Ȳ ה ᾎᾼ ҏẃ

Ϡȴ Ϣ ӭϚ Ở Ҭצ ᾼ ἘɎϷ ╥ ἘɏȲ╥֪Ɫ Ғ῏ в

ᶙ Ȳẞ ∟ᴞ צכ ὨҏẃȲИ ὁכ ӭȴ֯ Ғ῏ҏ П›Ȳḥצԉ

ᴶᾼ ȳṶԈᾼה ᶧἨ╥Ṕᴥᾼ ȲҠѿ ẁ ᾎ ẃ ѩ ȴᴖѹ ѱ ϷЛ῀

∟╥Л╥ צ ᵂ ᾼ’ Ɏ֪ⱢЛϚứ ᶙכɏȲѹ ѱ ᵂП›Ӈ ֣

’ ẔṶԒ Л῀ ӭᾼв ȴדч֮Ȳ ẃדѩᾼ Ȳ֪Ɫ ᶙצ

ᾼ ӐȲἬѿ֯ᵒ ᵂ – ȲҠѿ ậБ ᾼ֯׀ ӐⱢѩ ȲϷҠѿ ẁᾎ

֯ᵒ ᴿᾼד Ȳ ᵂ ẃѩ Ẓ ᾼ ᵂȴצ Ӑᾼ ᾓϯȲṿ

ᾼ ѱҠѿ֯ῧ Єᾼ Ϛ ӭП›ȲҠѿ ╥Л╥צ–

҃Ϣᾼ ᵂ ȴ 

ᴟὑ ӭ╥ ҏᾼȲϚ᾿ẞᶙכὁ ế П›Ȳ ӭṳḥצϚ  

ȲἨ῏╥צᶮᾼ ЮҠѿῶ ҏẃȴ֪ױȲ Ϣ ӭ Ӈ ậ ∕ế ᾼ

⇔Ȳẃכ∕ẞ ∟╥Л╥Ҡѿ ᵂ Ἤ’ ȴ Ҡ Ȳ᾿ẞ ӭᾼ

ἘɎ ἘɏכⱢῶ ’ П›Ȳ ⱢṔᴥП ╥ḥצ ᾼȴϷ ṿ ѱБ

᷾ϤЄ ᾼ  ẃ ᾼ ӭȲֽὨẞ ∟Ȳ ӭᾼ ᵂ╥– ҃Ϣᾼ

ᵂȲֽױϚẃȲ― ᵂᾼכӐế ȴ֪Ɫ֯ ∟ᶮצכ ᾼ ᵂ П›Ȳ

ᵂ ╥Л ’ ᾼȲֽὨ֯ ὁП∟Ȳ᾿ᴟ Ӕắ ᵂ ’ П›Ȳ ◕Ὲ

҃Ϣᶻ ᾼ Ȳ ֪Ɫ ◕ ḥצ ᵂ ᾼ’ Ȳṿ ӐᵘϩᾼכὨ ҃ϢӪ

Ӫậ ᴖṿ҃Ϣ ᵓȴ 

ϱἬ Ȳ ה ᾎṳЛ ѩἼ ᾎḆ ẞ’ ᵂ ᾼӭᾼȴֽὨѿ ה

ᾎẃ ӣ Ϣ ӭᴖṕȲ ứ ᵂ ’ ╥ᵡБ Ἃᴼẞᵂ῏ᾼ ᵂ Ȳ

ᵂ῏ Ӈ ∕╥ᵡצ Ὠҏ ȲИắ ᵂ Ἤ’ ȴᵀ ’ ὑᵂ῏ᴖṕȲҠ

Б Ɫ Б ȴ ѱ῏Ҡ ᷾ϤЄ ᾼ ȳЄ ᾼ ϩế Ȳ֯҃ ᵂП

›Л ứ ӭ╥ᵡắ ᵂ ’ ᾼᾁ Мȴ Л ứἤȲЛ ᵂ ’

ᾼӭᾼȴ֪Ɫ ὑᵂ῏ᴖṕȲ ṷ╥Ҡѿ ҃Ϣṿӣᾼ Ἐ Л Ȳ֪ᴖ ὑ᷾ϤЄ

  ếᴩ Ϛ ᾼ ӭᴖṕ╥‍ Єᾼ ȴ162
Chafee Ἤ ҏᾼ ה

ᾎ ᾼ ╥ꜜ Л Ȳṳѹ ӣᾼ צ Ȳ ϱ ᾼиέҠѿכ ҏ

ẃȲ ה ᾎҬ ӣὑצṶԈ ᶧếṔᴥ Фד ᾼ ᶮȲ֪ᴖױ ᾎ
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 Busek, supra note 158, at 1790. 
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 Stalnaker, supra note 144, at 178-80. 
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ЛⱢᾎ Ἤ ӣȴᵀ╥Ẕצ ȲϷ ╥ ה ᾎѩἼ ᾎḆ Ȳᵀ╥Ϸḥצ

֯Лắ’ ᾼ Ἐếắ’ ᾼῶ П Ϛ ᾼ ȴ 

3.2.2.2 Warner Bros. Inc. v. American Broadcasting Companies, Inc. 

Ӑ Ɫ ⁮פּ ֮Ѡᾎ ֫ ᵫП ∟Ȳ ᵫϱ ᴟ ϡṥ ϱ ᾎ ȴ

ᾼ ᵫⱢ ҊᶬеҨȷ ᵫ⁄╥ּר еҨȲ֮Ѡᾎ ѿᵛḟᵒḟС ᵫ ȴ

Ȳד1978֯ ᵫ ҊᶬеҨ ᴩϠϚ ȲɶSuperman, The MovieɷɎSuperman IɏȲ

ѿц ῺẒ ȴ Ϣ ᾼṔᴥ ȲϚכ Ϣ Ϛ ᾼᴩ╦Ȳ ᴩ╦

ⱢɶKryptonɷȲ Ϣ ᴩ╦ ẞ֮ ẃȲ╥ⱢϠ ᴩ╦ᾼ ȴ Ϣ Kents

Ɏּר Мᴫ ֮ ᾼъ ɏ Ȳṳѹ ḽ™Ễ֤Ɫ ClarkȲ Ӣ ֯ӥױ ᾼ

МȲKentsъ ᷂ Clark ᴞАᾼẐІכ ṎȲṳ֯ Clarkṝϱ רּ ᾼה ‒

Ἐế‒ԊȲṳѹ ᵫ ClarkЛ ҃ᾼ ϩ ԉᴶϢכȴClark Є∟כⱢϚ כ

ȳṝḊ Єȳ ṳѹ‍ ↓ ᾼד Ϣȴ ȲClark Ϡ ḋӢ♄Ȳṳѹ Ϛ

ῖ ᾼϩ ᵮіẞϚ ֮ѠȲ֯Ṫ ẞẔБ╝ᾼѯ ȲJor-ElȲѯ ᵫ ClarkẔ

ṝиȲṳ╓ӱẔṿӣ҃ᾼ ϩȲ ᵍѷꜜắẞṨ ᾼ– ȴClark ҃ ѯ Ṫװ

ЛҠ≈ ᾼד Ȳ ẞϠẔ Ϣ Ȳצ ṝ ᴥ ṝᴪȳּמᴥᾼв ȳ Іếў Ȳᴪ

ὢϱ Ϛצ ҽЄᾼ ᴥֿמᾼɶSɷּה Ȳ֯ Ѐ ᴥ צ 163ȴ 

Clark ∟֯ Daily Planet ԉ ῏Ȳѹḥ֣צԉᴶϢ♪ ҃ᾼ ṝиȲᴖ╥

Ϛ ȳ ҏ ᵀ╥−צ їᾼד Ϣȴ−ᶶ֮Ȳ҃ ϱϚ רּ ᾼ֝ṶȲLois  

LaneȴП∟ȲClark זּ Ϣ Ϣᾼϩ ế⁞ ȲӴẘі Ϡ ᾛᾼ ᾃȲṳ

ẻȲ֝ Ȳ҃Ϸ֣ Lois Laneῶ ҃ᾼ ȴ ϢЛ ֯҃ᾼ  М╚ ч♆ϢᾬȲ

ӣ҃ ṛ ȳІ Лזּ ȳế ᶶ ⇔ᾼ ϩȲҒϱҠѿכ ὧᴫᾼ ȳ

ᾼ Ȳế ᾎᴷ ᾼҽЄϩ ҟᵌὢἬצᾼṨ ȴ Ϣ ⱢϚ ⁞ ȳ ꜛᾼ

Ȳṳצ Ѿ Ϣᾼ ϩȴ҃ᾼϩ ȳ ⇔ȳ ȳ ϴϢᾬ ϱ ᾼ

ἤ ȴ Ϣ ֯щῈ Ȳ ֣›ἋᴼȲ ∟ ♄֮ ֯ ֮ϱȴ ϢצϚṆԝ

⁞ᾼᴩⱢȲӜ ῏ếч♆ е ׄԓἨ ׄԓꜙᴟѷꜜếӂ №צ ᾼ ᵂȲ

Ϣ ԉᴶᾼ ϢȲ ╥ ȴ Ϣᾼ ế Ϣᾼ ȳү ȲБ Ɫכ љ

ᾼ ᵂȴ Ϣ ѩІכ ᶶȳѩѭṞ ЄȲṳѹϚװ Є Ȳṳ

ѹ ╥ⱢϠ ȳӔ ᴖӉ ȴ ϢṔᴥᾼכғȲצ ֵ Ḗ Ȳ Ϣ

ᾼṔᴥҠѿӣ֯ᾲẓȳ қȳᴪὢἨẔ҃ ₇ϱ ȴ ᵫἬ ᵂᾼɶSuper-boyòϷ

Ϛ⇔֣ ᵫ Ḗ Ȳѿ Ϣנ   Ɫ ᵂᾼ ȴᵀ╥ ᵫӉ ᴞАⱢẔ҃ᾼ

ế Ӣ ᵂȲ╝ᴖἴ Ϡ ᵫᾼ Ḗȴ 

ᵫ ᾎ П∟Ȳԍ ᾼ ȴ ᵫὑḕ ├ ϚװȲ

ⱢɶThe Greatest America HeroòɎ ϢɏȲ М ֽὨϚ Ϣ כ Ϣᾼ Ȳ

Ӣꜙ Ṷ Ȳ МᾼѻṔ Ralph HinkleyȲ╥Ϛ ᾼ ԀȴHinkley ⱢϚ

ד ᾼ Мᴔ Ȳ ȳ ếЅх …ᵺ ᾼϚᴯӂϴḽІȴ Hinkley█
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⇔ϱ╥צᵮіϩᾼȲᵀ҃ᾼҵῶЛҏᴥȲҬצМ ᾼ ⇔ế ᴥ Ȳṳצṷ ₧

ȴHinkley ֯Ϛװ М ֮ᴕ ᾼ Ȳ҃ᾼ ҔṞ֯Ḙ ╝ ȴ֯҃ ᴞᴩṛ

Ḗ ᵗ ȲHinkley MaxwellɎϚ רּ ɏἬ ᾼҷ ḦṞἬ ȴMaxwell

֯Ḙ М ᷄҃ҷ ᾼFBI ȲHT ╥MaxwellЛ῀ Ṫ֤ ᴴБ иІ Ϡȴ

Maxwellế Hinkleyּט ẞכ MaxwellБ╝ ᴴἬ ẃᾼ ȲϚүὙ‐ᾼ ֯҃

Ẓ ›ҏ ȴṳѹӻ HinkleyϚԈ ốᾼў ὢ Ȳמּצᴥᾼ ṝ ȳ ṝᴪȲế

ϚԈ ᴥᾼў Ȳᵀ╥ḥצ Іȴּזϱ Ԉў Ȳ Сּז ᾼϢ ốϩ ȴ ᴖȲ

Лἅᾼ╥ȲHinkleyḥצ Ὑ ȲҬצ ᾬếЀ ᾼ╓҆ᴖБȲṳѹҪ Hinkley

ṿӣ҃ᾼϩ ẃ╖ ѷꜜᵍὑ ȴ֯ Maxwell ⁷ḖП∟ȲHinkley⁪ ֮ ắ

ԉ ȴHinkley ᾼ ốὢ С҃ Ϣ ᾼ ⇔ếϩ Ȳצ ᾼ ϩȲṳѹЛ І

זּ ȴѹ֯҃ Пҵᾼ ế Ȳ҃ Ҡѿ ẞȴHinkleyּז ὢ ᾼ Ȳ

Ẕ Ӑἤ ᾼȴᵀ╥҃Лы֯׀╥ ṿӣ҃ᾼ ȲẂֽ ᴩᾼ ȲHinkley

ЄҪȲṳѹ Ȳꜙᴟצ ҷ ἨӉ ᴖ Ϛכ ȴ ҃ᾼὢ Ҡѿ’

҃Л І זּ Ȳᵀ Hinkley ч♆ −ꜛ ѹ ȴ 

ϱ ᾎ ╓ҏȲӐ ὑ ᵂ – ᾼ ⱢȲ Ϣế ϢẒ ᵂ╥ᵡ

ᴿȲѿќ═ᶻד ᾼ ȲἨ╥ ᴿᾼד ѽ╥ᵡ−ὙӪȲ֯Ṷ ϱ Лӣ

ᵒ ȴ ᴩῺדᴿἤᾼ ᴷ ȲӇ ╥ Ἐᾼῶ ȲᴖЛ╥ ᴷ ἘӐṝȴᾎ Ҡѿ֯

ᾎ√ ϱ Ȳ Ɫḥצ ᵂ – ᴖⱢᵛḟᵒḟȴ ϡṥ ϱ ᾎ ֯ḟứ֮Ѡᾎ

ᾼᵛḟᵒḟ╥ᵡ П›ȲẔ Л ҏϱ ᾼ ȴ ᵂ ᾎᾼ Ӑӭ ╥‚

ᵂȷ ᴖȲ ᵂ ᾎϷ֝ צ Ғế ю ᵂẒ ȴ ’ ᵂ῏ᾼ ᵂ֯

ϱ ẞ ṜȲṹצ ҃ᾼᵓ Ȳ ᵂ ᾎ╥‚ ᵂȴ֝ ȲֽὨᵂ῏ ἢẔ

ᵂ − ὔ ⱢếБ ᾼ֯׀ ᵂ ᴿᾼד Ȳ ᵂ ᾎ―Ҡ  Ѧ ᵂᾼ ᵂ

ϩȴ Ἐ ῶ ϡиᾎ ὑ ᾎȲ ֯Б Ὑứ֯ ѝМȴ Ἐ ῶ ϡиᾎ╥

ⱢϠṿᾎ Ҡѿ ế ᵂ ’ ᾼ …ᴖạứȲ Л╥− ȲᵀЬ ╥Ϛ צ

ӣᾼиέЏẓȲҠѿӣẃи – ếӑ– ᾼ ᵂȴֽὨ ᵂᾼӐ Ȳ╥Ϛ ╝Ṷᴖắ

ᵂ ’ ᾼ Ȳ ᵂ ӐᾼӐ Ἠ Ȳ ╥ ᵂ ’ ᾼ ᾼȴNimmer Ἤ

ᾼȲ֯› ϡ ϚЊ צ ẞȲ֯ԓ ᾼ‍ѝֿדᴿ Ȳᾎ ӣ Learned 

HandᾎỪᾼἼ ᾎȲἨ╥ Chaffee ᾼ ה ᾎȴɎ Міҏ Chaffee

ȸɦ ╥’ ᵂᾼɪ ɫéṶԈה ᾼ ᶧȲѿцṔᴥП ᾼФד ȴɧɏ 

ϡṥ ϱ ᾎ Ɫ֮ ᾼ Motley ᾎỪᵛḟᵒḟ ᵫ ╥Ӕ ᾼȴ ᵫḥצ

ѻ ᵫᾼ Ϣ ȳ Ӣҏẃᾼ ȳἨ╥ ᵫѱ– Ϣ ᵂᾼ╝Ṷȴ ᵫѻ

ᾼв ╥ Ϣ ṔᴥȲRalph Hinkleyế ϢᾼṔᴥ ᴿȲṳѹד Ϣᾼ

ᵂӑ ᵫб ᶻ Ϡ ᵫ Ɫ Ϣᾼɦ ɧȲ ╥Ϛ − ᾛᾼ ἘȲҔ

╗ Ϣᾼὢ ȳ ϩȲѿцἬצ ҃ ᾼϚйȲϷ ╥ԉᴶ Ӣ֯ Ϣ ᵂ Ȳ

ṿ ẞ ϢᾼϚйȴ ᴖṕȲHinkley ᾼṔᴥế ϢᾼṔᴥ╥ḥצ ᴿד

ᾼȴדч֮Ȳ҃ ‍ ֮Л֝Ȳ Ϣᾼҵ ếᴩⱢ ╥Ϛ ⁞ ȳ ᾼ ȲỐ Ϛ

Ӣ ᶼ ϩȷHinkley ᾼҵ ếᴩⱢ╥Ϛ ἜȳЛ ᾼ ȲїЛӡ Л ֮

ắԉ Ȳṳѹ ֫ẞӐẃӔ ᾼӢ♄ȴ Ϣ֯ṿӣ҃ᾼ ϩ Ȳ ϠᶾҾȳ Ȳ
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‍ Ὑ ╥Ễ ᾼѻ ῏ȷHinkley ╥֪Ɫὢ Иצ ϩȲ҃ϷЛы ṿӣ ϩȲ

҃ṿӣ ẃ ҏ Ȳṳѹ− ᾼ Іȴ֯ ᾼ ₤ ȲHinkley ὑ Ϣ

ẃ Ȳ ₤ ȲɶInspector ClouseauɷɎ Ϥ ɏ ὑ

Ϛ ȴɎϷ ╥Ӕ ᾪᾼ Ϛ ȴɏ 

ϡṥ ϱ ᾎ Л ắ ᵫἬ ҏᾼиέ Ȳה ᵫ ὑиέẒ Ϣᾬᾼḕ ᶾ

Ȳ Ɫ ṷᶾ ╥ ἘᴖЛ╥ắ’ ᾼῶ Ȳᾎ Ɫ Ѡᾎ юṔᴥ֯

ᵂ ᾼ’ ȴ֪ ᵫПиέ… иέцѩ Ȳ ‍ ᵫế ᵫ֯ᶾ ϱ ᶙԓ

Ϛ Ϛ Ȳᵡ⁄Л צ ᵂ – ӢȲֽױѩ ╥Л֥ ᾼȴϚ Ṕᴥᾼ ῏ȲⱢ

Ϡ ứṔᴥȲ᷂ ứᾼИ ế ֯҃ᾼṝϱȲḕϚ Ӵẃ Ҡ ╥ ἘȲ

ᵀ╥Л ṷ ֥֯Ϛ ᾼῶ ȴֽὨṔᴥế Ϣ‍ ᴿȲᵀ╥ếד

Ϣᾼ֙ Ҭצṷ Л֝ᾼ Ȳ╥Ӈ Ӧ֥ ᾼ ẃᵒ Ṷ ᾼȴѩֽ

ᴿ– Ṕᴥ ϢϚ ᾼҵ ȳ ⇔ếᶾ Ȳᵀ ҃╥Ӣ♄֯ ῂ ᾼȲ

ϚẃȲ Ӈצ ḟứ ᴿ– ᾼṔᴥ╥ Ϣ Ӕ ȲἨ╥ҫϚ

ᾼ ₤ȴ ᴖȲӐ Ȳᵛṿ╥֥ ᾼ ϷЛ ҏȲHinkley ế ϢᾼṔᴥצ

ᴿȴHinkleyד ᾼҵ ếᴩⱢѠהȲ҅ῶ ҃ ϢЛ֝Ȳѹḥצ– ϢṔᴥȲ

֪Ɫ HinkleyҬ╥ ֮ Ϛ ϢᾼṔᴥ צ ϩᾼ Ȳᵀ ╥

ᾼצ ȴ 

֝ ֮Ȳϯԝ Ϸ ӱҏ֮Ѡᾎ ᾼ Motley ᾎỪ Ɫ Ϣ֯צ – Ϣ

Ṕᴥᾼᾨ МȲḥצṶ ╥Ӕ ᾼȴ֯כ ԓ 13 Ӑᾼ ᵫѱ∟ȲẔМצ 6

ȲHinkley ᴩЛắ ạȳ ֮ ȲἨ֯ І ᾼ ꜛ ἢᾼ Іȷ

Ẕ҃ᾼ 6 ᵫѱ ȲHinkleyᾼ ᴩ ӂׄ ṶȲ╥֪Ɫ҃צϚњ Є₤

ẓᾼ ᵗɎ ╥Л╥֪Ɫӂ ᾼ …ɏȲϷЛ ֯Ẕ҃ Ȳ҃ᾼ ᴩᶾ Л

ֻᾼ֙ Ȳ֪ᴖ ὑӐ ṆᾨṔᴥȲ Ϣᾼ ȴ ᴖȲ֯ ȲḥצԉᴶϚ ᾼ

ᵫѱế ϢṔᴥ╥דᴿᾼȴ֯ ᵫѱ ᴞӦЅצ ᾼҏ Ȳѿц Hinkley ẞ

ҵыῈᾼ￼ ȲϷḥצ ᵂ – ᾼ ȴ ᵫѻ ṷ – ɶSuperman Iɷ Ȳ

╥− ᾼȲ֪ⱢᴞӦЅ ╥ ᾛ Ɫ╥ּר ᾼ ȲҠѿӣὑԉᴶּדѓЊ ᾼ

Ȳṳѹ ϢҠѿᴞᴩ ẞҵыῈᾼ Ϸ╥Л ṿӣᾼȴ֪ᴖ Ɫ

ϡṥ ϱ ᾎ ═ϯ ᾎ ᾼᵒḟȴ 

3.2.3  ч ᾎ 

3.2.3.1 ὑч ᾎП  

3.2.3.1.1 ч ᾎ  

Arnstein ᾼ ᾎ֯ ᴿד ╥ ᾼȲᵀЛ ӣԓ ᾼ ԈȲϚṷᾎ

֯ Ἠ ᾼ Ԉ Ȳ ӣЛ֝ᾼ ᾎҟ ֥ Ԉᾼ ἤȴẂֽ֯

ᾼה ᵂ – Ȳ ϥṥ ϱ ᾎ ֯ ᾼ МȲЛ֝ὑѿἏѿ
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Ϛ ᾎẃᵒ Ȳᾎ ╥ứ Ϛ ᾼ ᾎȲ Ɫɦч ɧ ᾎȴ

ᾎ ֯ ᵫᾼ ᵂ МȲɦṿӣɧ ᵫᾼ ᵂȴצᾎ ⱢȲֽὨ ᵫҠѿ Ὑ

ế ᴿᾼד Ȳᾎ ứ ᵫᾼ ᵂ Л ᾼṿӣȴ ᾎ Ḗ ᵫἬ

ṿӣᾼ Ὠ╥Ϛ ɦч ἤᾼ ᵂɧȲױ ᾎѩ ᵑᾼ╥Ȳ ֯ ᵂ

ϱ ṿӣȲṳѹѿ ṓҟậ҅Ϛ ᾎȴ164ч ᾎ᷂ Ὅ֯ ᵂᾼɦṿ

ӣɧếɦѝֿᾼᶻ ɧȲб Ϣ╓ Ṷ ứ῏ҟ ứ ᵫ╥ᵡצ ᵂ – ᾼ

ȴȴ165
 

֯ E.F. Johnson Co. v. Uniden Corp. of America
166 МȲMinnesota֮ Ѡᾎ ֯

ᴿᾼד Ȳ Ϡϱ ᾼч ᾎȴ֯ Мצ ẞȲϚӎ ᵫ Ὑ ᵫ

ᵫắ ᵂ ’ ᾼ ᵂȲ ᵫ ϯẃ Ὑ ᵫɦ ắ ᵂ ’ ᾼ

иɧȴ֯ ᾎ ȲЛ֝ὑѿἏȲ֯ ᴿᾼד Ȳб Ϣ ẁ

Ẓ ᾼ ᵂП Ȳ ὑדᴿἤ ᾼ ṓȴ167
 

ᾎ נ ֯ Ԉ Ȳṳḥצ‍ ֮ Ὑ ѿֽᴶᾼ ẃᵒ Ԉ

ᾼ ᵂ – ȴϱ ᾼч ᾎҠѿ ẁ֯ᵒ ה ȲϚ ᾼиέṆ Ȳ

ṳѹ Ѡᾎ Ȳѩ Ҡѿ ṓ ᾼ Ὠȴצᵑὑ Arnstein ᾼϚ Ȳ

ṳѹⱢϠҠѿ֯ ה и Ἐếῶ ᾼЛ֝Ȳנ ⱢҠѿ ч ᾎ

Ми ҏ Ἐếῶ ȴ ֥ϱ Ἤ ᾼȲ ӣч ᾎ Ȳ ᵫӇ ֯ ᾼה

ᵂ – Ԉ Ȳ∂Ӵῶ ȴϷ ╥ ϚḔȲ ᵫӇ ὙȲ ᵫ֯ Ẕ

ᵂᾼ ȲṿӣϠắ ᵂ ’ ᾼ ᵂȲ Ҡѿ Ὑ ếẒ ᵂП ᾼῺᴿἤ

њȷ ϡḔȲṳѹ ᵫ Ὑ ᵫᾼ ᵂ╥Ϛ ɦч ɧᾼ ȲϷ ╥Ϛ ϱ

ᾼהᶮ֝ד ֥ȲẂֽ Ὑ ה иᾼֿ ᶻ Ἠ῏╥ ȴϚӎ ᵫ

Ὑ ᵫצч ᾼ Ȳ⁄ ԉ ẞ ᵫȲӦ ᵫẃ Ὑ҃╥ Ӵ ᵂȲἨ╥

Ὑ֥ ṿӣȴ 

3.2.3.1.2 ᵫṿӣắ ᵂ ’ П ᵂ 

֯ Ϛ Ḕ Ȳ ᵫӇ Ὑ ᵫṿӣắ ᵂ ’ ᾼ ᵂȲ ế Arnstein

Ἤṿӣᾼ Ϛ Ḕ Ӑ ϱ╥֝דᾼȴѿ ᵫ ᵫᾼ ᵂȲѹ ᵫ ᵂП

ᾼῺᴿἤȲҠѿӣẃ Ὑ ᵫṿӣ ᵫắ ᵂ ’ ᾼ ᵂȴֽὨ ắ ᵂ ’

ᾼ ה ẞϚ Є Ҡѿ ᾼ֮ѠȲ ᾼ Ԉ ѾכⱢЛᾨᾼṶ Ȳ

֪Ɫ ᵫצ ẞṆᾨכ ה ᵂȴṶ ứ῏֯ ᾓϯȲҬ ᷄ẞṜѿ֥

ᵫᾼ ᵂế ᵫᾼ ᵂП ῺᴿἤᵛҠȴצ ╥Ϛ Ὼᴿᾼ֮ѠȲẂֽῺᴿ

ᾼғ ȳѠᾎἨ ҏȷἨ῏╥ ứῺᴿᾼ֮ѠȲẂֽ Мה ᵂ ὙȲἨ╥

ᾼᴯаȲҠѿ֥ ҏ ᵫṿӣ ᵫắ ᵂ ’ ᾼ ᵂȴֽὨ ᵫЛ Ὑ ᵫ

Ϡắ ᵂ ’ ᾼ ᵂȲ ᵫЬ Ҡѿѿ Ὑ ᵂП Ὑױֽצ ᾼῺᴿἤȲѿ
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165

 Understahl, supra note 124, at 928. 
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 E.F. Johnson Co. v. Uniden Corp. of America, 623 F.Supp. 1485 (D.C.Minn. 1985). 
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 Dailey, supra note 164, at 431. 
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Ҡ ᵫ Ӵ ᵂᾼҠ ἤẃ Ὑȴ֯ Ὑ ῺᴿἉϯȲṶ ứ῏ѿ ד

ᴿ Ϛ Ȳ Ḗ ᵫ ẁ֝ ⇔ᾼ Ȳꜙ ᴟ Ḗ ᵫֽὨӣὙ Ὼᴿẃ Ὑᾼ Ȳ

Ӈ Ẕ Ὑᾼ ⇔ȴ 

3.2.3.1.3 ч ᾼ  

Б ṜϠɦṿӣɧᾼ ḖȲṶ ứ῏ ϯẃ ứ ṿӣ╥Л╥Б

ɦчכ ɧᾼ Ϡȴ ч ᾼᵒ Ȳ ה ѿẒ Ḕ ᾼ ᴿד ᾎ

ẃи Ἐếῶ ᾼ ᵑȴ ԒȲ ᾎḂ Ṷ ứ῏ѿϚ ᾼṔ⇔ҟ ứ

█ϚṶ ױȴ֯׀ἨЛ֯׀ Ṷ ứ῏ᾼ ╥Ȳ ᵫ╥Л╥צҠ Б ч ֮

Ϡ ᵫắ ᵂ ’ ᵂᾼ иȴ ứ ȲṶ ứ῏Ӈ ứᾼ

ᴿד ȲᴖЛ╥ѿ᾿ ᾼ Ừҟᵒ Пה ᴿᾼד ⇔ȴ֯ᵒ ᵫ╥ᵡч ֮ṿӣ

ắ ᵂ ’ ᾼ ה Ȳ ᾎ ӣ Ϣᾼᶮהҟᵒ ȴ ᵫЛ ẁ

ứדᴿ ᾼ Ϣ Ȳ֝ Ϸ ẁ ṷדᴿ П ᾼ …Ȳѿӣẃ Ὑ ᵫ

ѝֿϱᾼצ Ἠ ȴ ϯẃȲϷ╥Ḇ ᾼȲӣч ᾼ и ᾼה

Ἐếῶ ȴ ᾼ иϷ ạϠ ה ῶ ᾼứ ȲҬ֯צ ᾼ ᾓϯȲ

Ẃֽѿṿӣ ֥ ╥῏ȲἨה Ȳѿцה ѝֿᾼה ẃᶻ Ở Ȳṳѹ

ӭᾼ ȴ ᾓϯȲ ֯ч ᾎᾼᵒ Ἁϯ כ ᵂ – ȴᵀ╥ ч ᾼ

ȲṳЛ҅ῶ– ῏ Ҡѿ ӦЊЊᾼ Ȳ Ḃ ᵫ ᾼϚЊה иȲ ∟ԛ

Ẕ и Ҡѿ ᵂ ᾎᾼ– ԉȴ ᵫꜙᴟ֯ ἉϯȲҬ Ὑ

ᵂᾼ и ч Ҡѿȴ֪ױȲ ᾼ ἤṳЛ ṿ ᵂ – ᾼᴩⱢ

–צⱢḥכ ӢȲ֪Ɫắ ᵂ ’ ᾼ ה и ╥ Ɫᶻ Ϡ ᵫᾼ

ה ȴW ứ ᵫᾼᶻ ╥ᵡⱢ ᵫ ᾼה иȲ Ẓ ᵂ Ȳ

ᴿἤМɦד ɧ ɦ ɧᾼ ȴ ᾼ Ҡѿ ᵫᾼ юᴍиѩᾼᴯаֵצה

ᵫ ᶻ ẃ Ὑȷ ᾼ Ҡѿ Ϣ Ɫ ᾼדᴿἤ иҠѿ ẁֵю ᾼה

ғ ẃḟứȴ 

ϱ ᾼ ᴖṕȲч ᾎṳḥצ ֮ ḟֽᴶи ה Ἐếῶ

ᾼ ᵑȴ֯ч ᾼ МȲṶ ứ῏ ḟứ ᵫ ᾼה иȲ ᵫ╥ᵡ

כ ϱ֝דᶮהᾼ ȴẂֽצᴍиПϥϫᾼӭᾼ Ȳѹ ᵫἬ ᾼ

ᵂ Ὑҏ ֯ ᵫἬᶻ ᾼ ᵂ Ȳ Ҡѿᵒ ҏ чצ╥ ᾼᶻ ȴ֪ᴖ ᵫҠ

ѿ ֮ Ὑ ᵫצ Ȳṳѹ ᾼ ὙҠѿ Ὑ ᵫ֯ Ẕ ᵂᾼ Ȳ֥

ҏ ᵫṿӣϠ ᵫᾼ ᵂȴԛ› ẞ ϡ Ḕ Ȳ ╥ Ϣᾼ Ȳ

Ҡѿ Ɫ ӭᾼה ᾼᴍиПϥϫ ֮ҏ ֯ ᵫᾼ ᵂМȲἨ╥ ᾼ ᵂ

ὙϷ ẁϚ Ȳ Ὑ ᵫ ᵫ ѝֿᾼה иȲᴖҠѿ Ὑ ᵫצ

ч ֮ᶻ ȴЛ֝ὑϚ ֯ᵒ ᴿד ϢȲ ᵫ֯ Ҡѿ Ϣ

ᾼ Ȳẃ Ṝч ᾼ ḖȲᴖҠѿ Ὑ ᵫצ ᵂ – ӢȴᵀֽὨ᷂ч ᾎ

ӣ֯ҫҵϚ ẂІϱ ȲѩֽϚ ה ᵫ ᴿᾼדה ֣Џ Ȳ

ᾎӣч ᾼ ẃᵒ ᵂ – ȴ ֯ Ϥ ếה ғה ᾼדᴿἤҠ Ҡѿ
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ӣẃ Ὑ ᵫṿӣ ᵫᾼ Ȳṳѹה Ṝϱ ᾼ Ϛ Ḕ ȴᵀ╥ ṷ юϠч

ᶻ ᾼ ḖȲṶ ứ῏Л ᵫצԉᴶ ᵫ ᵂᾼѝֿ иȲ֪Ɫ Ҭ╥

֣Џ ȲᴖЛ╥᷂ Ӑᾼ чה ṿӣȲ ᵫҬ╥ ӣ֝דᾼӭᾼᴖБȴֽὨӣч

ᾎᾼ Ȳ ֣Џ ᾼ ᾓ ⱢȲכ ᵫצṿӣ ᵫ ԉᴶצȲᵀ╥⁯ḥה ᵂ

– ᾼ Ὠȴ 

ч ᾎ Ȳ Ϡ ֯ᵒ ᴿד ѿϚ ᾼ Ȳᴖб ṿӣ

Ϣȴ֯ ╥ ᾼ ᾎȲӣѿ҅ Ϛ ᾼ᾿ ḟứȲṶ ứ῏ѻ ֯

ч ᶻ ᾼ֯׀ȴ֯ч ᾎ ȲἭ ᾼ ẃ Ὑ Пה ד

ᴿᾼ֮ѠȲ Ϣᾼ Ὑế ứ иᾼדᴿἤȲч ᾎ֯ ᾼ

ϠϚ Ḇ ֥ѹḆҠѿ ᾼ Ȳẃᵒ Пה ᾼדᴿἤȴӦὑ֯ч ᾎ

ἉϯȲҬצ ה Ԍ╥ Ѧᾼȴᵀ╥б ה Ҡѿṿӣ‍

иᾼ֮ѠȲɲ ϱѩה ֵ ᴿᾼד ᾎᴖṕȲẔ ḆЄᾼצ ⇔Ҡѿ‚ ᵂȴ

Ȳчױ֪ ᾎ╥Ҡѿ‚ ᵂ ἘᾼΩ Ȳṳѹ ᵂ ᾎᾼ╜ ȴч

ᾎ’ ϠϚṷ Ӑᾼ’ Ȳ ẞ ᵂ ᾼӭᾼȴӦὑֽὨ҃Ϣ╥ṿӣה

› ᵫ ᾼה ֣Џ Ἠ῏╥ ᵗ Ȳ╥ ד  ᾼ ИҠѿṿӣᾼȲ ᵂ ᾼ

ϢҠѿѩצ═ ה Ӿ῏ḆὙ צ ϱ ᾼ ȴ ה ᾼ ПᶶȲϚױֽ⇔

ᴖṕȲ ה ֯ ѣПв Ȳ ᵂ Ϣ ҏ ϱ Ȳ Ẕ

ᵂ ᾼה ϩȴч ᾎ ẁϠ ה Ȳếῂ ḖП Ϛ ֥ ᾼᵓ ӂ

ȴ 

֯ ᾼה ᵂ Ȳ ч ᾎכẃȲצ Є’ ᾼ ȴ֪ױȲ

ᾼה ᵂ – Б ẃ Ȳᴖѹᾎ ὑ ֽᴶ ӣᶔ ᾼ ẃиέȳ

ᵒ ᵂ – Ϸ ẞד ᵺ ȴ֯ ᴿᾼᵒד ȲἼ ᾎἨ╥ Arnstein

ᾼѠᾎȲ╥ЛṜѿҟᵒ Пה ᾼדᴿἤȲֽὨṿӣ Ἐᾼ ȲṳЛ ֥

ᾼה ἤȲҠ כ ᾼᵒ ȴч ᾎȲ֯ὑᵒ ᵫ╥ᵡᶻ Ϡ ᵫ

ᾼה иȳ כ ᾼהᶮ֝ד ȴч ᾎ֯ ẁϠϚ ѩ

ᾼ Ȳẃᵒ ᾼה ᵂ – ԈȲṳѹ ϚḔҒ Ϡ‚ ה Ἐᾼ

Ȳ֪Ɫ‍ ᾼ и ╥Ҡѿ Ẕ҃ϢṿӣȲ ֥ ᵂ ᾎᾼ╜ ȴ֪ױȲ ḥצ

Ϛ ᾎҠѿᶙԓ ḟ ᾼה ᵂ – Ȳᵀ╥ч ᾎ֯ ᾼ Ҡѿ

Ḃ ᾎ ᾼ Ȳṳѹ ẁϚ Ḇֻᾼ ᾎẁᾎ ȴ168֯ ЭᴖṕȲ ѠᾎБ

᷅ Ɫы ᾛȳы Є’ ᵂ ᾼ ȲṳѹצҠ ’ ẞЛắ’ ᾼ Ἐȴ֪

Ɫ Лה ╥Ϛ ἘȲᴖ╥ϚṆԝᾼ ἘȲֽᴶᵒ ẔМ╥ ἘἨῶ Ȳ

ѩ ᾼиέȴ ϚẃȲ ⇔ᾼ’ Ҡ ế ᾼ Ȳ

֪ᴖ ֯ ю ӣӐ ᾎȴ 
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3.2.3.2 E.F. Johnson Co. v. Uniden Corp. 

ᵫⱢ E.F. JohnsonеҨɎϯ EFJɏȲ╥ּר ὙҼ ᾼеҨȲѻא Ṷ ế

֣ȳ ϱ Ṇ ȲEFJѻ ᾼ ֮ ֯ὙҼ ᾼא Wasecaȴ ᵫ Uniden 

Corporation of AmericaɎϯ Unidenɏ╥ּר ֙ ׄ ᾼеҨȲⱢѡӐא UnidenеҨᾼ

ІеҨȲUnidenѻ Ɫ Ѐế І ȲϷҔ╗ ϱᾼ Ṇ ȴ1980דᾼ╡щȲ

EFJ֯Ӏ ϱ Ẕ ᾼȲ֤ⱢɶClearchannel LTRɷᾼ ‒Ṇ Ɏ

LTRɏȲ╥Ϛ Ṟ ה Ȳ ׄ ֯ ᾼṞ ȲẂֽ Ṟȳ ṞȳἨ

Ṟ ȲṳѹצɦМ ɧȲ ֮Ҡѿ Ṟ ה ‒ן ȲϷҠѿ ‒

ȴEFJᾼ LTRṆ ᾼѻ ї╥֯Ṟ ה ếМ ᾼ ϱ

ȲEFJЏ Ӵ Ȳб LTRṆ ế ԚӣȲ ᴖṿἬצБ

и ᾼ Ҡѿ Ἤצᾼ LTR Ṇ ӣљ Ȳ֯ן ϱ ȴEFJ֯

8700ṆԝᾼṞ ה П Б ắẞ ᵂ ’ Ϡ169ȴ 

ד1985 4ѣȲ ᵫ Unidenі ₤ FTS 250Tᾼ ₤ ϤӀ Ȳ ₤╥ ֣ᾼ

800ԑ FM Ṇ ȴ ₤ế LTRṆ ᾼ ȲѿцМ ד ȴ

Unidenᾼ Ϸצ Ȳ б EFJᾼ LTR Ṇ ếן

Ȳ֝ ϷҠѿ ếן EFJᾼ LTRṆ ȴЛϵȲ֯ Unidenᾼ

FTS 250T ϱӀѿ∟ȲEFJЏ ӣϚ ҃ ֯Wasecaᾼ ⅍ȴ

ὨЏ FTS 250T ᾼ ế EFJ ᾼ ȲEFJ֝ד Ȳѻ

ᵂ – Ȳṳ Ḗ ạ҆ᾼ ȴ 

ᾎ ⱢȲⱢϠכӴ ᵂ – ᾼ Ȳ ᵫӇ ὙẔ Ϛצ צ ᾼ ᵂ Ȳ

ѿц ᵫᶻ Ἠ– צ ᵂ ᾼ ȴW ᵫБ ҏ Ȳ ὙẔצצ ᾼ ᵂ Ȳ

ױ Б צⱢכ ᵂ ᾼῶ ȲṳѹϷҔᵶϠἬצ ᾼ Ὑȴѹᾎ Ɫ

Ӧὑᶻ ᾼ᾿ ╥−юᾼȲҠӦ ὙẒ Ԉẃ ҏᶻ Ȳ Ϛ ╥ ᵫ

ᵫᾼ ᵂȷ ϡ ԈⱢ ᵫᾼ ᵂ ᵫᾼ ᵂП צ  ᴿȴד

֯ Ϛ ԈȲ ᾼ иȴ ᵫ EFJ צ ᵂ ᾼ Ȳ҃ה ᴞА

ϷἭ ᵫ֯ Uniden ȲUnidenᾼЏ ᵔ Ϡ ROMȲϷ ╥ׄ

֯ EFJᾼ 8800ế 8855₤ М ₤ϱ ᾼ EFJ Ȳԛה EFJᾼ ȳὊה

EFJ ȳѿциέה EFJ ᾼӢה ☼ ȴ 

֯ ϡ ԈȲ ᴿᾼד иȴᾎ Ɫ֯ ϥṥ ϱ ᾎ ᴿᾼד

Ȳ Ɫ ӣϚ ╥ᵡ ⱢṆᾨ ᵂБ ậϠắ ᵂ ’ ᵂᾼ ȴᵀϚ

ᾎБ ὙⱢ ᵂ ᾎМ ᵺ ᾼ ПϚȲϚ Ҭצ֯צṜ ᾼ

в ế ậ Ȳ Ɫ ᵫ ᾼ ᵂМ ӣ ȷדч֮ȲֽὨṷ ᾼЛ

֝ế ᾼ Ȳ Ɫṳḥצ ᵂ – Ӣȴѹᶻ ᾼứ Л╥╓ᶻ ḕ И

ᶻכ ȲҬ ᵫᾼ ᵂế ᵫᾼ ᵂ ẞ Ἐế ϱ ᴿἤᾼדצ Ҡѿȴ

ᾎ ѿϯ ẞϠч ᾎᾼ ӣȲ֪Ɫắ ᵂ ’ ᾼ ╥Ȳה ֯׀ ᾼ

ѱἨ╥ԏ ϱ ȲϚ Є Л ᴚ ҏẃȴֽὨ֯כ ᾼᾨ ϱ ӣϚ
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ᾎᾼ ȲБ Ὑ╥צ ᾼȲ֪Ɫ ῁ѱМѥ Ϛ ὔ ἨЛὔ

ᾼ ἤȲ Ϛṷ ῏ ҏɦч ɧᾼѠᾎẃ ᴿȴד ч ᾼѠᾎȲ ᵫ

ὙȲ Ϛ Ȳ ᵫ֯ Ṇᾨ ᵂᾼ ɦṿӣɧϠ ᵫᾼ ᵂȲ Ҡѿ Ӧ

Ὑ ếṜ ᾼῺᴿἤẃ֥ ֮ ᵫצṿӣ ᵫᾼ ᵂȴ ϡ Ȳ ᵫᾼ ᵂӇ

╥Ϛ ч ᾼ Ȳ╥Ϛ Ӧч Ἠ ᾼ ᵫ ᵂ иᴖ ẃᾼ ᵂȴ

֯ч ᾼѠᾎἉϯȲṶ ứ῏ ᾃ Ϛ ᾼ֙ Ȳẃᵒ ᵫế ᵫ ᵂ

Ἐế ϱ ᴶЛ֝ȲḂⱢӦᾎצ ᴷ ϢȲ ὑ ᵂП ɦ ᴿἤᾼד

ɧȴϚ ᾼ ֯иέ ᵫế ᵫ ᴿἤדᾼה ȲḂӦ Ϣᾼ

иέȴᾎ ∟ ⱢȲ ╥ӣ ᾼϚ Ѡᾎᵒ ȲἨ╥Ӧ ֯ᾼч ᾎẃ

ᵒ ᴿȲ−Ὑד ֮ȲUnidenᾼ FTS 250T ế EFJắ ᵂ ’ ᾼ

╥ה ᴿᾼȲ֪ᴖᵒḟד ᵫ ȴ 

3.3 Њ  

ϱ гЊ Ἤ ᾼ֢ ṓ Ȳ ╥ṿ ᵂ ᾎҠѿ ҅ ᴖḆҒ’

ᵂ ϢȴӦ ϡ Ἤ Ȳᵒ ѠᾎֽὨЛ֝ᾼ Ȳ ὑᵒ ᾼ ὨϷ צ ȴḕ

ᵒ Ѡᾎ צ ȲϷצ ȴּר ᾼᾎ ế ꜜ ὑ ᵂ – ᾼᵒ Ḕ Л

ȲҠ֝ד ╥Ϛṷצ ᾼȲᵀ╥Ӑ ϱ Єֵ ╥ ᶻ ᾼṔ⇔ Ởᵒ ȴẔМ֢ᾎ

ὑ֤ ᾼ ϚȳḔ ᾼ Ϛȳ ᾎᾼ ӣỮצᵘϩᾼῈ ȴϱ г Њ

ҏϠ֢ ṓ Ἤ҅ῶᾼ ԈȲ ṷ Ԉ Ҡѿ Ȳ͂ ᾎ ḥצϚ Ϛᾼṓ Ȳ

ᵀ╥֪Ɫ ᵂ ₤ᾼЛ֝Ȳḕ ᾎ Ẕצ ἤᾼ ӣȴ 

֢ ἘᴖṕȲЛ֝ ἘἬҠ ӣП ᵂ ₤ӼЛ֝ȴṶ ϱῺᴿἤ Ὑ Ὼᴿ

ᾼ …Ἤצ ᵂ ₤ꞋҠ ӣȲ֪ⱢἬצᾼ ᵂ ₤ Ὼᴿἤᾼצ ȴᴟὑϚ

ᾎМȲ֪Ɫ Л ἤֽ ѝ ᵂȳ ᶮ ᵂ῏ӦϚ ᵒ Ɫ ȷᵀὑ

Ɫ ἤȲֽ ה ᵂ⁄Ӧẓצ ῀ П ứ ᵒ Ɫ ȴ Ἐ

ᾎ ֥ӣὑ Ɫ П ᵂȲẂֽẐ ᵂȷϷ ӣὑ ᵒ П ᵂȲẂֽ

רּ ȳW ȳWḀἨ ᶮ ȴW ה ᾎ ч ᾎἬ ӣП Ɫ Ȳ

ה ᾎ ӣὑẓצ╝ṶἤП ᵂȲẂֽ ᵂП Ӑȷᴖч ᾎ⁄ ӣὑ

ה ᵂȲѿ ᵒהМἬṿӣПѠה ȴ ֥ ᵂᾼ ἤȲᴖ ӣЛ֝

ᾼḔ Ἠ ᾎȴẔМ֯ Ἐц ᾎ צ ẞϠϚ ҠⱢֵ ᵂ ₤

ӣП ᾎȲ ᾎἨ Ҡѿ ӣ֯Ἤצᾼ ԈȲᵀ╥ רּ֯ ᾼᾎ ╥ḥצϚứ

ᾼứ ȴ ╥ҠѿᵘϩᾼѠ֣ȲֽὨ᷄ҏϚ Ҡѿ ӣֵ ᵂ ₤П ȲЛ ᾎ

֯ᵒ ᵂ – ᾼ Ԉ ȲצҠẁ ᴕПᵒ Ȳѹה ᵫ֯ ᾼ ȲצϚ

Ҡѿ Ȳ ԈϷҠѿ Ɫ ứȲṳѹϷҠѿ сᾎ ᾼе‒ϩȴ 

֯ᶺ ὑ ᵂ – ᾼᵒ Ȳ ֵ ậᵒ ế ᴿẒד ԈȲ Ϛ

ẃȲṿ ᵂ ᵒ ϱ Ҡ ὑ оȴ ᵂ – ᾼᵒ ṳ‍Ẓ Ԉ Ҡѿ ὙϚйȲ

– ᾼ Ὠ╥ Ϛ Ϛ Ἴ ᾼ И ҏᾼ ὨȲᶺ ᾼᾎ ֯ᵒ ᵂ –

Ȳ╥ᵡы ὑṼ Ẓ ԈȲᴖḥצⱢԓ ᾼᴕ Ȳ Ϛ≈ע ȴ 
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ҳȳ ᶺ ᵒḟ циέ 

4.1 Ѡה 

› ϡ Ϯ Ȳᶺ Ҡѿ῀ ֯ᵒ ᵂ – ᾼ ȲӇ ᾃ Ẕ

ᶧѿцᵒ ᾼв ȴ ᵒ ᾼװᶧ в Л֝Ȳ ҏᾼ ὨϷ צ Ȳ

╥ כ ᵫế ᵫ Ἠ ᾼ ȴ ᶙּר ᾼᵒ ѠהП∟Ȳԛẃככᶺ ᾼᵒ

ѠהȲ╥ᵡ רּ Ἤצ ȲẔМ֢צᴶ ᾎП Ȳ ֯Ӑ Сѿ ȴ 

֪Ɫ ᾎ ϞὑӖ ד97 7ѣ 1ѡכӴȲ ∟ ὑ П Ԉֵ ᴟ

ᾎ ȴἬѿӐ ᾼ Ӽ ᾎ Ӵכ П∟Ȳ Ҩ

ᾎ ᵒḟȲ ὑ ᵂ ԈМȲ Ӕᵒ ᵂ – ᾼ Ԉȴל ᾨ Мṳ‍ ᵂ –

ᾼ ԈȲ ҏᵒḟМᶙ ᵒ ᵂ – П ԈȲ Ԓ Ю ᶙ ᵂ –

ᵒ П ԈȷẔװ ֯ᵒ ᵂ – ☼ Ҡ צ ᾼ ԈȲСѿ ѩȴ

ᾼѠהⱢȲ֯ Ӧ Ϥ ᵂ Ɫ ӦȲὑ ֿᾼ и Ϥ Ẓ ԈȲ֪Ɫ

ᶺ ᾼѝֿ╥צ‍ ᾼᵶ֝דֵ Ȳᾎ ᾼᵒḟϷ╥ֽױȲЛ Ȳ֯ᵒḟМ ὑ

ᴿᾼᵒד Ȳצҏ Ὼᴿȳ ᴿ ӣ Ȳ֝דᾼӣ ╥ ϡֿȲ╝ᵂ῏

֯ ֿ Ϥ ϡֿȲѿ ὑᵒḟМצ ᶙ ᾼ ȲԛὑᵒḟМ ᷄ Ӕᵒ

ᵂ – ᾼ ԈṳҒѿиέȴ 

4.2 ᶺ ᵒḟ иέѩ ʟ רּ֥ Ҩᾎ Пᵒḟ 

Ӑ Ю ᶺ ᵒḟМȲ ὑᵒ ᵂ – ᶙ ᾼᵒḟЮ ṳиέȴϯϚ

ԛЮ ᶺ ᵒḟМ ὑᵒ ᵂ – צ ПᵒḟȲṳҒѿиέПȴӦּר Ἤᴩ

Пדצᾼᵒ ᶧ Ҡѿ ᶺ ᵒḟᾼ ҠѿḂ ᾼ֮ѠȲӐ Ϛ Ở Ю

ẒԈ֯ᵒ ᵂ – ϱ ᶙ ᾼ ԈȲϚⱢӖṶ ԈȷϚⱢ֑Ṷ ԈȲẒ῏ꞋⱢ

ᾎ Ἤ ПᵒḟȴП∟ ҏ ֯ᵒ ᵂ – Ҡ צ ᾼᵒḟҒѿ

иέȲṳѹ֯ᵒḟ∟ ҏ ῏ᾼ иέȲ ∟ԛ ế ȴӐ ᾃ ὑ ᵂ –

ᵒ ᾼ иȲ֪ױЮ ᵒḟ Ю ᾎ ὑ– ᵒ ᾼѠᾎȲᴟὑᾎ Ẕ ᾼᵒ

ЛС ȴ 

4.2.1 ⱶ  

4.2.1.1 o ḟЮ  

Ӑ Ɫ ᾎ ӖṶᵒḟȲ ᵒֿ Ӗ⇔ד99 ֿ 36 ȴ ᵫⱢ צרּ

еҨɎϯ ᵫɏȲ ᵫⱢׄ Ђ צ еҨɎϯ ᵫɏȴ ᵫϞ Ṷ ⱶ
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ᵂȲẔἬ ᵂПɦGROWɧ ɦ῀ῴɧẒ ⱶ Ɏϯ Ṇᾨ ᵂɏὑ

ד92 12ѣ ґ ὑ ᵫеҨП ȳ⅍в цּרо ᵫМȴ ᵫѻ

ᵫ– ᵫṆᾨ ᵂȲ֪ᴖ ӖṶ ϚṶȴ ᵫᶼ ẔⱢ ֥ᵂ Ṧὕ ⱶ

צ еҨᾼẒ ᵂ₇Ȳ֪ᴖ Ӣ Ἐ ᾎȲ ֥ᴞṝ ὑּר ᴩ о

Ȳ ‍ᶻ ἨḂᵂ ᵫП ᵂȴᾎ ⱢӐ ᾨ ֯ὑ ᵫ╥ᵡצ ἨḂᵂ ᵫ

Ṇᾨ ᵂП– ᴩⱢȴ 

ᾎ ֯ᵒ – ᴩⱢ Ȳ Ӈ Ԓᵒ Ṇᾨ ᵂ╥ᵡצ ἤȲϷ ╥ ᵫ╥ᵡ

צ ᵂ ȴᾎ ֯Ϛ Ở―ᵒ ᵫⱢṆᾨ ᵂП ᵂ ϢȲ֪ⱢṆᾨ ᵂᾼ ᵂ

ϢѶ͉͉Ϟắ ὑ ᵫȲṳ ԉ ╓ ПṶ ȴ ᵂϢѶ͉͉ ⱶ П

Ἠᴥ ȲⱢẔὑ ϱᶙכП ᵂȲ ᵫ֪ᴖⱢṆᾨ ᵂП ᵂ Ϣȴᾎ ϯ

ẃ֯ᵒ ᵫ╥ᵡ– Ṇᾨ ᵂ ȲὙӪ֮╓ҏȲᵒ ╥ᵡ– ᵂ Ȳ ᴞϡ

≈ᴕПȸɎϚɏᵒ Ἤ– ῏Ȳ╥ᵡⱢῶ ᶮהȹἨⱢ≈ Ἠ ἘӐṝȷ›῏ỞⱢ

ᵂ ᾎἬ’ П ᾼȴɎϡɏ– ῏╥ᵡצ ц ᴿПᶻד ᴩⱢȴἬ ᴿȲד

…╓ῶ Ѡדה ȲR‍Ɫ ἘПדᴿȴᶻ ῏Ȳ…╓‍ᾎП– Ȳ Л ứПᾎ√ Ἐȴ 

ᾎ ϯẃԒи ≈ ῶ ᾼ иȲṳ ⱢṆᾨ ᵂПв МȲ ӣ ȳ ᴥ

֯ⱶ ῶ ẘ ȲⱢⱶ П ӐᶾᾎȲױⱢ≈ ȴᴟὑῶװ иϞ֯ὑṆᾨ

ᵂЛ֝ ᴥ иӁȳѩẂȳ ὨцẔ Пẘ иӁ иȲצ П Ệ ὑ

ῶ ȴὑᵒ ῶ ᾼ иП∟Ȳᾎ ԛᵒ ᾼ ԈȲṳ ᾿צ

ȴ᾿ Ẃֽ ᵫ ᵂП ᵂ ȷᴖ Ẃֽ ᵫᴩ ὑӀ Ȳ ᵫ

Ҡ ὔậ ᵫᾼ ᵂȲἨ῏╥ ᵫ ᵂדצ ⇔ᾼ ᵫἨ῀֤⇔ȴᴖ֯ױ ᵫӇ

Ὑ ᵫ ᵫП ᵂȲṆᾨ ᵂᾬ֯ ד92 Бᶙכ ȳ ᵂȲṳὑ 92

ד 12ѣ ґ оרּ֯ ᵫѿц ᵫеҨ Ȳ ὑе ѿцЄ ֯Ӏ ϱ

ӁȲ֯ ⱶ ᾼϢЂἨ῏╥ד ῏ Ҡѿᶙ ῀ в Ȳ╝ ᵫ ֥צ

ᵫᾼṆᾨ ᵂȴ 

ᾎ ὑᵒ ᵫ ֥ ᾼ ԈП∟Ȳԛᵒ ᴿᾼד иȲ Ɫ ֝ ᴕ

ᾼ иȴ ᾼ иᵒ ╥ᵡⱢ ᵂᾼ иȷᴖ ᾼ и⁄┬ ᵂᾼἤ צ

Л֝Ȳֽ╥ ȳṶ ᾼ ᵂȲ֪Ɫ ֝ᾼҠ ἤ ȲἬѿӇ ᴿᾼדḆֵצ ȴᴟὑ

ѓȳדּ ȳ ᵂἤᾼ ᵂ ḥצ Ḗֵֽױᾼ ȴӐ Ȳ֯ ᾼ иȲᾎ

Ɫῶ ᵫṆᾨ ᵂП и֝דȷ ᾼ иϷ Ɫדצ ѩẂ֝דἨדᴿᾼ ⇔ȴ

╝ᾎ Ɫ ᵫ– ᵫᾼ ᵂ ȲẔ ‍Ӑѝ ȲЛԛ ȴ 

4.2.1.2 o ḟ έ 

֯ӐᵒḟМȲ ὑ ᵂ – ᾼᵒ ѠהȲ › Schechterѿц Thomas Ἤᵒ

ᾼ ᶧ Ɫ ῺȲЄ иᶺ ᾼᵒḟṳЛ ֯ᵒ МὙ ᷂ῶ ế≈ ᾼ и ԝҏ

ẃȴӐᵒḟМԒᵒ ᾼ ᵂ ȲϷ ╥ ᵫ╥ᵡ צ ᵫ ȴԛᵒ Ṫṷ и

╥≈ ȳṪṷ и╥ῶ ȲП∟ԛᵒ ế ᴿȴSchechterѿцד Thomas Ἤ

ᵒ ᾼ ᶧϚ ỞϷ╥ᵒ ᵫ╥ᵡצ ᵂ Ȳ ϯҟԛᵒ Ṷ иȲϷ ╥
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Ὼᴿἤȷᵒ ᶙ∟Ȳԛᵒ ᾎ√ᾼ иȲϷ ╥– ᾼ и╥ᵡⱢῶ Ȳ ῶ П ╥

ᵡצ ᴿȴד Ӑᵒḟ ≈ ῶ ᾼ иὍ֯ ᵂ П∟ ȲᵀϷЛҷẔᶙ

ἤȴṳѹ֯ᵒḟ Ȳ ᴿᵒד ᾼѠᾎȲ ᵒ ᾼ ֮ ֯ᵒḟ

МȲẔ ᶧӼⱢּר ᵒḟМᴩПֵדᾼᵒ ᶧȲӇ Ԓᵒ Ȳԛᵒ ᴿȲד

Ӑ ᾼᵒḟ ᶺ ᾎȲ╝ὑױ ҏЮ ṳ ȴ 

4.2.2 ṝеҨӂ  

4.2.2.1 o ḟЮ  

Ӑ Ɫ ᾎ ֑ṶᵒḟȲ ᵒֿ ֑⇔ד100 ϱὔֿ 31 ȴӐ Ɫ֑

ṶᵒḟȲᵫ ϢⱢϮѠеҨȲ ᵫⱢּר ѷꜜ ṝеҨ ὕ еҨȲּר ѷꜜ ṝеҨ

ᶺ иеҨ ϢⱢ■ּפ Ȳὕ еҨ ϢⱢḈ ȴ Ừ Ɫ■ּפ ϮѠ

еҨ ѠѝὯⱢ Ȳ Ӑ■ּפ Ӵѷꜜ ṝеҨὑ Ὥ ἇȲⱢ Є Ȳ

ᶦ ӦѠѝὯ ẁ⅍вῈ Ȳ∕ Ҡ∟ԛỗӦϮѠеҨἭ ȳ╟Џȴ ϮѠе

ҨП Ȳ ҏ■ּפ Ȳֵ֥ ᵂ╝ᴖᵂ ȴ■ּפ ∟ḂӦὕ еҨ ╟ЏȲ

Ừ Ɫ ᵫ■ּפ Ὑ῀ᵫ ϢϮѠеҨ ҏП⅍вӂ Ɏϯ Ṇᾨ ɏ…ᵫ

ϢϮѠеҨ צ ᵂ П ᵂᾬȲ ᵫ ὕеҨѿцḈ Ԛ֝ ὑ– ҃Ϣ

ᵂ ПӜ Ȳӑ ᵫ ϢϮѠеҨ ҠȲ ӂ ẁС ᵫḈ ȲӦẔᶻ

ᴖ ӂ Ȳԛ ӂ ┬ ╟Џȴ 

ᾎ ֯ᵒḟ Ὑ ᵂ ϢП ԉⱢȲ Ϛȳ Ὑ ᵂϢṝиȲ Ὑ╥ ᵓ

ϢἬ ᵂᾼȷ ϡȳ Ὑ ᵂᶙכ ȲϷ ╥ ᵂП Ở ȷ Ϯȳ Ὑ… Ӵ ᵂȲ

ᴖ‍ᶻ ᴖẃȲϷ ╥ ᵂϢ֯ ᵂ Ȳṳӑ Ἠ ᴕ҃ϢԒ›П ᵂȴᾎ

Ɫ ѡ Ɫ ד93 5ѣ 25ѡᴟ ד93 10ѣ 22ѡɎỮӑ и ѡ ɏȲ

ӱ ᵂϢⱢᵫ ϢϮѠеҨȲϮѠеҨ צ ᵂ П ϩȲṳ҉צиѹ֥ П

цϢϩṜѿᶙכ ᵂȴṳѹѠѝὯц ᵫḈ ֯ ד93 11ѣ 13ѡ› Лד Ȳ

Ϸ ẃἏ Ȳ ϞϮѠеҨ ЏП Ӵ ᵂȴṆᾨ …ϮѠеҨПắ Ϣ

ѠѝὯцẔ҃ Џὑ ϱᶙכП ᵂȲ ᵂ ὑϮѠеҨṹצȴ 

ϯẃȲᾎ ὙӪῶӱȲ ứ ᵂ – Ẓצ ԈȲ ц ᴿȲẔМד

ᴿЛד ╓ ᾼדᴿȲϷ ╓ Пדᴿȴ֯ Ѡ ȲϮѠеҨѻ ѠѝὯ פּ■

צȲװֵ− Ἠ І ԈᾼѠה Ȳѹӂ ╥ѠѝὯ њӻ פּ■ Ȳ

ᵀ■ּפ ḥצ ȴן ϢП ᾎ Ὑ■ּפ ᾼ ϮѠеҨП ᵂȲ֪ⱢϮ

ѠеҨἬѻ П Ϣ ϢП Лד ֥ȴṳѹ П ỞӒԚ

צ A ᴟ HᾪӐȲHᾪӐⱢ ∟ ḂᾪӐȴᵀ╥ HᾪӐМϚ цϡ ӂ П∂Ӵѡ

ᶁⱢ ד93 10ѣ 28ѡȷϮ ӂ ẒԌȲ∂Ӵѡצ иᵑⱢ ד93 11ѣ 15ѡѿц

ד93 12ѣ 20ѡȷ֮ϯϚ ӂ Ɫ ד93 10ѣ 27ѡȴẔМϮ Пӂ ∂Ӵѡ

ὑᵫ Ϣ֯ ד93 11ѣ 13ѡ ậ ᵫḈ Ἤ═П П∟Ȳ ứ

ᵫḈ ᵫ Ϣѻ П ȴᵫ ϢϮѠеҨҫצѻ Ԛ֝צ
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иȲᾎ ⱢḈ …֪іӣ⅞ѻ ẁП∂ ᾬ Џ И Ϛצ П Ȳᵀ

╥ϷЛ Ὑ ᵫ ᵫ ȴᾎ Ɫ Ừ в Ɫ Ѡ П Ȳ

‍ ѿ ѿ ứ ᵫḈ ȳ■ּפ צ ᵫ ϢϮѠеҨ П ȴ 

ҫҵ ᴿᾼד иȲϯ צ ᶺ ∂ע е үМ Ṷ ứẒ῏П

╥ᵡ ד ȴRT ᾎ Л Ȳ ֪Ɫ ứ ᵫ … ὑ ѻ≈ ȳ ἘПῈ Ȳ

ד Ḋ Ὅᴯ ȳ Ḋ иȲᵂⱢᵒ ᴿПד Ȳᵀ╥ױᵒ

Л Ȳ ṓ ѿ ȴᾎ Ɫ╠Ɫ ṝМї Ȳ и ֯ὑ ṝ ḊП

ȳ֢ ᾼ ṝ Ḋ Ȳѹ Ɫᵫ ϢϮѠеҨ ᵫḈ П

ᶙԓЛ֝ȴẒ῏ὑ Ɫ ѹҜדצ ѩẂП ṝ Ḋ ϱȲᶙԓ Л֝П Ȳ

Ϸ ╥ῶ Пᶮדה ȲẒ῏П ṳ ᴿȴ֪ᴖᵒḟד ᵫ ȴ 

4.2.2.2 o ḟ έ 

ᶺ ὑ ᵂ ᾼ– ԉȲӼ ứ֑Ṷ ԉȲӐԈᵛⱢ֑ṶᵒḟȴӦϱ ᾼᵒḟ

в Ҡѿ ПȲ֪֑ṶᵒḟϞ ὑϢṝᴞӦҠ –צ Ȳ╝ᵒ ᾼ ṳѹ

ȴᵀ Ӑϱᾼ▐ Л ȲṼ Ӈ Ԓᵒ ᵫ Ϣ╥ᵡ צ ᵂ Ȳԛᵒ ╥ᵡצ

ᴿȴӐד Ἤᵒ ᾼ ᶧ Ὼ Nimmer Ἤ ҏП ȲԒᵒ ᵂ Ȳ

ԛᵒ ᴿȴӐד МȲᾎỪ֯ᵒ ᵂ Ȳ Ӧᵫ Ϣ ҏẔצ Ӵ ᵂ

П ȴ֯ᵒ Ȳᾎ Ȳѿц ϢП ᵧ П Ғѿ ֥ᵒ Ȳ

ὑ П Ԉ иέ ֵ╥ᵡצ ПṶ ȴ ᵒ ᴿד ȲϷḥצᶙԓ

ứ ᵫᾼ ṓȲṳѹ Ɫ ứ ᵫἬᵒ Пв Ɫ≈ Ȳᴖ‍ῶ Ȳᾎ ױ֯ Ɫῶ

… ṝ Ḋ ȳ֢ ṝ ḊП ȴױ Б Ϥᵒ Пῶ

їȲ Ҡѿ ᾎȴҫҵȲּר ᾼᵒḟМȲֽ ᵫṳḥצ ᵫ ᵂȲҠ Ԉ ױ

ḇȲϷЛӣᵒ ᴿȲ֪Ɫד Ӑᾼ Л ȴὑӐכ МȲᾎ ᵒ ᵫṳ

ӑ ᵫ Ϣ ᵂП∟Ȳ ᵒ ד ȲR ῏ ⱢҠ ֪Ɫᶺ ὑ֑Ṷ ᾎ 379

ᵒḟ ￼ᾎ҆ПṶӦȲֽ ϡ ᾎỪӑᵒ ᵫ ϢἨ ỪἬ ҏᾼ ᴿד иȲ

Ҡ ҠѿᵂⱢϱ Ϯ ṶӦȲ֪ᴖҠ Ӣ ֫Ḇ Ἠ╥ ᵒ ᶮ ӢȲ╝ֽ

Ừ ҏ Ȳᾎ Ꞌ Сѿᵒ ȴ 

4.3 ᶺ ᵒḟ иέѩ ʟẔ҃ᵒḟ έ 

Ӑ ѿᶺ ᵒḟМȲד ὑּר ὑ ᵂ – ПᵒḟᴖṕȲẔẒ῏Пד Ȳ

Ғѿ Пȴѿϯ ҏᵒ ᵂ – Ȳ רּ ᵒ ᶧЛ֝ȲѿцẔМ╥ᵡצḂ

П ȴѿϯ ᵒ ᵂ – иȲẔ ẂֽӖṶ М ὑ П ứȳ

Ἠ╥֑Ṷ М ὑ ֑דּ иЛԛ ȴ 
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4.3.1 ֞ ₇њҌ  

4.3.1.1 o ḟЮ  

Ӑ Ɫ ᾎ ӖṶᵒḟȲ ᵒֿ Ӗ⇔ד98 ֿ 41 ȴӐ ᵫⱢҵ

еҨȲϞ Ὲ П ֞ ȲẔ ₇П њҌȲɦ Ԉ

  Ԉ њҌɧⱢӐ Ṇᾨ ᵂȴ ᵫ еҨ… Ὲ ֞ ȲẔӼ

ẁɦ Ԉ   Ԉ њҌɧȲ ᵫ Ɫ ᵫױњҌ ᵫњҌצ ᴿɎӼד⇔

ᵛӐѝПὙ Ὼᴿɏȴᾎ ᵒ ᵂ иȲ Ɫ ᵫ ҏ Ḃᾪװ Ȳ ὙẔắ

Ϣὑắ ᶙכ ᵂП ứפּ ὑ ᵫἬצȲѹẓצ ỞἤȲ ᵫӼЛᾨ ȴ

ᵂἤ иȲᾎ Ɫ ᵫПв ṳ‍ ὑ ֞ ȲẔ ѠᾎḆ… е

Ҩ ₇П ȲṼẔ ᶾ Ғ ѠᾎȲѿцᾃ Ṷ ȴṿ ῏ ѿ

ױ ═ ֞ ₇ПӔ ṿӣȲ Ẕ ᵂӣБ ẞד П ⇔ȲṜѿῶ

ҏᵂ῏П ἤц ἤȲẓצ ᵂἤȲ╝ᴖ ᵫ צ ᵂ ȴ 

ᾎ ֯ᵒ ᵂ – П›Ȳ ứצ – ᵂ ПṶ Ȳ Ϛйד

ᾭȲ ứ ᵂ – ᾼϡ ԈȲᵛἬ ц ᴿⱢד ▲ ȲẔМ

ᴿЛד ╓ ПדᴿȲӼ ╓ Пדᴿȴṳѹ Ɫᵒ ѝ ᵂ╥ᵡᶻ Ȳ ֥Ṽ

ᴩⱢ Ȳ ẔᵓӣП ┬ ῂ ⅎ иᵑᴕ ȴѹצ Лѿ

П᾿ ⱢӇ ȲֽὨצὙ ῺᴿṜѿ֥ ᵫ Ӵ ᵂПҠ ȲҠѿ ӦὙ

Ὼᴿ ứ ȴ ϯẃȲᾎ Ԓᵒ ᴿȲԛᵒד ȴ ὑ ᴿד иȲᾎ

Ɫ ц ᶮ Ὑ иҵȲẔ҃Ẓ П њҌצ в П Ȳֵצ ᶙ

ԓ֝דἨὙ ῺᴿȲѝֿῶ ꜙПѩẂ֝ד ȴѹ ᵫᴞᴩỗ МЍּד ṅשׁ ứȲ

ᶙԓ֝דП Ɫ 75.78%Ȳ‍ᶙԓ֝דᵀῺᴿП Ɫ 12.5%Ȳѹ֝דἨῺᴿ и… ҰἨ

◕П ȲњҌѝֿ ἨῺᴿП֝ד ꜙ ȲБ כ Ὼᴿȴ 

ὑ ᾼ иȲ ᵫ ҏẒ ПњҌМצԚ֝ ȴẒ ֯ӻὔӀ ϱẓצ᾿

ᾨ …Ȳ њҌ…  ὑ ֞ ₇МȲӻҀ ắϢȲ ᵫϢ ὑ ᵂ ᵫП

њҌ Ȳ֥צ ᵫ њҌȴṳѹȲֽὨ ᵫӑ ᵫњҌȲ

Л ὑ֯њҌ צ ᵫ֝דП ȲṜṓ ᵫ ᵫП ᵂȴ ᵫ צ

ц Ӂ ᵫ њҌᴩⱢȲБ – ᵫП Ӂ ȴ 

4.3.1.2 o ḟ έ 

Ӑ ᵒ П ᶧⱢȲ ỞԒᵒ צ ᵂ Ȳԛ῏ᵒ ᴿɎӐד ὑᵒḟМҏ

ᴿד Ὼᴿӣ ɏȲ ∟ᵒ ȴּר ᵒḟПᵒ ᶧ Ϛ ỞӇ ᵒ

ᵂ ПҵȲ ϯẃ…ᵒ Ȳ ֥ П Ԉ∟Ȳԛᵒ רᴿȴּד ᵒḟ ֽ

ᵒױ Ȳצᵒ ☼ה Пᴕ Ȳ֪Ɫ ᵫӇ Ԓצ ᵫ ᵂПᴩⱢȲ ╥᾿

Ἠ╥֥צ ȲП∟ԛ Ẓ ᵂП ╥ᵡצ ẔצᴿИד ȴֽὨԒ

ᵒ ᴿ῏ȲᵛṿẒד ᵂП צ ᴿȲד ᵫֽḥצԉᴶ᾿ Ἠ῏╥֥
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῏ȲϷЛҠ –כ ȴѿ ᴖṕȲּר ᵒḟϞϚḔϚḔ ϯẃȲᶺ ᵒ

ḟ֯ᵒ ϱ Ȳצ ֵᵒḟꞋ ᴿӐ ᾓȲὑᵒ צ ᵂ П∟Ȳ ᵒ ᴿȲד

∟Иᵒ ȴᶺ ֯ᵒ ᵂ – ȲṳḥצϚứᾼ ԈἨ ᶧȲ ᾎכ ֯

ӣϱ Ҡ ҏ ȲᴖӇ ҟ ᾎ√ȲἨ῏╥іӣᵒẂẃṿᵒḟПв ᶙ ȴ╝ֽ

Ὠᾎ ֯ᵒ ϱ ẔϚứПצ ᶧȲ ṿ ᵫ ᵫԚ֝ḃṮ֯֝ ᾼᾨ ϱ ȲἨ

֯ᵒ ᵂ – Ȳ ϱ ᾎ ȳ ᵫȳц ᵫϮѠ …ҠѿצϚứᾼ ᶧ Ԉ

Ҡѿ ȴ 

4.3.2 ╜Ἀ∂ оЏ  

4.3.2.1 o ḟЮ  

Ӑ Ɫ ᾎ ӖṶᵒḟȲ ᵒֿ Ӗ⇔ד99 ϱḆɎϚɏֿ 5 ȴϱ

ϢỮflּדᶾצ еҨɎϯ ᵫɏⱢ ӐП ᵫȲ ϱ Ϣ ᶛּדᶾῖԌצ еҨɎϯ

ᵫɏⱢ ӐП ᵫȴ ᵫὑӖ ד95 8ѣ 8ѡ Җ ╜ἈɎ Ɫ ҖӀ╜Ἀɏ

∂⇔ד95 оᵂ Ȳפּ€ ᵫὑ ד95 8ѣ 11ѡ ᵫ ⇔ד95 Җ

╜Ἀ∂ оᵂ פּ֥ Ɏϯ Ṇᾨּ֥פɏȲּפứ Ṇᾨּ֥פП иЏ Ȳ ɦv

ӂṆ ɧȳɦ ∂ Ṇ ɧȳѿцɦ∂ Ṇ ҉ ɧ Ṇ Џ

Ɏϯ ṆᾨЏ ɏиҔС ᵫ╟ᵂȴ ᵫ֯Џᵂᶙכ∟Ȳ ϱ оᵂ Ἥפּ€ Ὑ

ῶἬ Ɏϯה Ṇᾨ ɏӻҀה ҖӀ╜Ἀȴ ᵫЛќҀЏ Ȳṳѹ ᵫⱢ

Ѡּ֥פП ≈ῶӱȴП∟ҫ ҵϢ еҨ Ȳӑפּ ᵫП֝ Ȳ Ḃȳ ȳ

ṳӻҀ ҵϢ еҨȴ ᵫӑṼּפ ҀЏ Ȳ֪ᴖ ᵫ Ӑ ȴ ᵫѻ

ᵫṳ‍Ṇᾨ П ᵂ ϢȲѹ ҵϢ еҨⱢ Ӵ ᵂᶙכẔ ᵂȴ 

ᾎ ὑᵒ ᵂ иȲ Ɫ ᵫ Ἥ ЏᵂвכȲѿᶙפּ€ Ɫѻ ứȲṳפּ

ӑ ד П ᵓ צ ứȲפּ ѿắ Ϣᵛ ᵫⱢ ᵂϢȲ ᵂ Ӽ

ᵫṹצȲ╝ ᵫⱢṆᾨ€ּפМד ᵂП ᵂϢц ᵂ ϢȲ ᵫ ֯Л ч

ᾼפּ€ вᵓӣד ᵂȴᾎ ϯẃᵒ Пה ╥ᵡדצᴿἤȲ֪ ᵫБ

ӻҀה Җ ╜ἈȲ╝ᾎ Ϛ Ἤ ПṶ ҏȲϚ ᵫὑ ד98 3ѣ 25ѡ

ἬᵧП ה Җ ╜ἈЏ ᶝὑ ד98 2ѣ 13ѡἬ ԏ П ה ФⱢѩ ȴ

WINMERGE ѩ ∟ȲẒ П ה в П֝ד ѩ ꜙ Ȳ и

WINMERGE ᵒ ⱢЛ֝ Ȳ Ӊ ѝֿ ӱẔв Ȳ

ϱ֝דȲ֝דѩ ϟכѿϱȴҫҵҒϱ Ϣ Ҭצ 05JSP ה ╥ ҵϢ еҨ

ᵫ€ּפᶙכП ה ȲẔ ה ᶁ… Ԍ Җ ╜Ἀ вП ȲẒ῏ὑ

ϱ  Ὼᴿȴכ

ᵫБ Ṇᾨ ׄה ὑ Җ ╜ἈЏ ᶝ Ṇ МȲ еҨ Ӵ ᵂ

05JSP ה ѿц 03 Ὑ ᴖБȴ ᵫ Ɫ ᵂ – ᴩⱢȲⱢ ᵫ ֝

еҨ╕ṙ ᵫ ᵂПṆᾨ ПᴩⱢȴ▲ Җ ╜Ἀ П∟ṿӣן ȲṼϱה ѩ

П Ὠדᴿ⇔ ϟכѿϱȴ Б כ ϱῺᴿȲᵀ╥֪Ɫ ᵫ┬ צפּ€
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ᵓӣ Ȳ ᴞצ Җ ╜Ἀ Ṇᾨ Ȳה ṿ еҨ Ὑ Ἠ

ה ӻҀС Җ ╜Ἀ ѿ Пפּ ṶȲᶁ ὑẔᵓӣ П ȲЛ כ ᵂ П– ȴ

ᵫ Ȳ ᵫ ϱ Ϯ Ȳ ᾎ Ṽ ═ϯ ᾎ Пṓ ȲẔϱ ֫Ɏ

ṓ үϱֿ⇔ד100 1895 ᵒḟɏȴ 

4.3.2.2 o ḟ έ 

Ӑ ᾎ ֯ᵒ ϱ ȲԒᵒ ᵫ╥ᵡצ ᵂ ȴ ᾎ ֯ᵒ ϱ ᾿ ᵒ

ᴿɎӐד ӣ Ɫ ῺᴿɏȲᵒḟМỞӒꞋӑᵒ П Ԉȴּר ᾎ ἬⱢП

ᵒḟ ֵ ׂԒᵒ ᵫ╥ᵡצ צ ᵂ Ȳ ϯҟᵒ П ԈȲ ∟Иᵒ

ᴿȴӐד ᵒḟМȲ ӑṼּר ᾎ Пᵒḟ ᶧᵒ ȴᵀ╥Ӑ Ȳᾎ ֯ᵒ

Ẓ П ᴿד ᾼ Ȳ ⱢẒ ⇔ᴿד ϟכѿϱȴּר Ὑצ Ὼᴿᾼ ⁄Ȳֽ

Ὠ ᵫ ᾎ Ὑ ȲᴖẒ ᵂדᴿ⇔Ὑ ᴟṜѿ ᵫ Ӵ ᵂҠ ᾼ Ȳצᾎ

ⱢҠѿ᾿ Ὑ ȷᵀצᾎ Ӽ ⱢӇ Ẕ҃Пᴸ ИҠѿ Ὑ ᾼ Ԉȴ

ᵀ╥ϷЛᴟὑԓ ḥצᵒ П ԈȲӐ ᵒḟМȲ ֯Ẓ ᵂϱ

╥ᵡדצᴿἤȴᴖᾎ ԓ ӑᵒ ԈȲϷḥצ Ὑ╥ᵡѿὙ Ὼᴿẃ ҏ

П ὨȲҠ ЛṜȴ╝ᴖֽὨӐ МȲᾎ Ὑ ֮ᵒ ᵂ – ԈȲṳѹ

ֵᾎ Ἤᵒ П ԈȲϷ ╥ ⧵ᴿӻד ᾼ ȲἨ Ҡѿ ҒᵒḟПᶙ

ἤȲṳѹ Ӕᶙ ᵒ ᵂ – ȴ 

4.3.3 ẕὔ ᵒ ֿῶ  

4.3.3.1 o ḟЮ  

Ӑ Ɫ ᾎ ӖṶᵒḟȲ ᵒֿ Ӗ⇔ד98 ϱὔֿ 12 ȴӐ ᵫⱢ

Ḉ∂ ȳ ᵫⱢѷϚѝоṶ ῖԌצ еҨȲᾎứ҅ Ϣ ȴṶ Ɫ ᵫѻ ᵫ

Ὑ῀ɦ ▲ֿẕɧвПɦὔ ᵒ ֿῶɧⱢ ᵫП ᵂȴ ᵫӑ ᵫ

Ȳṳ ᵓȲ֯ ᵫеҨПɦ ẕɧɎ ϡᾪϮẚ ISBN000-000-000-Xɏ

– ᵫПɦὔ ᵒ ֿῶɧП ᵂ ц ᵂϢ Ȳṳὑ ד96 12ѣ 27ѡ

֯үҖӀП ἇ☼ ȴ ᵫᶼ ȲѷϚеҨ ֿẕנὑ ПѷϚד65 ᶝ ҅ᵛ

Б ᴩȲП∟Ṽ Ṏ еӁПɦϚֵֿ ῶɧ њ ɦ ẕɧȲὑ 76

ד 11ѣῴᾪϱӀȴṤЭ װֵ ḂᾪȲὑӀ ϱẓ ֮ᴯȲẔМɦ ֿῶɧ

ѠᾎȲ֯נ ᵫ ד83 ᵂ П›ȲѡӐֵ ҏᾪῂ Б ᾘӣֵדȲҠṓ

ᵫ ɦὔ ᵒ ֿῶɧⱢ ṳЛҠ‒ȴ 

ᵫ ҏ ᶝ ᵂ ӐȲᾎ Ɫ в╜ ắ ᵂ

Ȳ… ᵂ ạ⇔Ȳ Ṷᶮה ▲Ȳṳӑ ᴩ ▲Ȳ╥ᵡắ ᵂ ’

Ȳ ᵫЬ ҏẔ҃ Ὑɦὔ ᵒ ֿῶɧ… ἤПῶ ȴ ᵫὑ

⇔ד96 ֿ 270 ч ᵂ Ȳ ҏϟӐѡѝ ֿ ẕȲ ᾎ
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ϟӐ ẕ∟Ȳᶁ ᵫὔ ᵒ ֿῶ ᴿɎᵛӐѝПὙד⇔ ῺᴿɏȲἨῺѾᶙԓ

П֝ד ѠᾎȲѡ ὑנ ᵫ ᵂ ἬӨ П ᵂᶙכѡȲѹױ ὔ ᵒ

ֿῶБὑѡӐ Ɫᵓӣȴᾎ ⱢМѝἨ ֿП Ҡ Ὂ П צ Ȳ≈

֝Ϛᴖῶ צ П ᶮϯȲ ᵫᴞЛ ɦ ὔ ֿ ɧМן ֢ ֿᴖѻ

ᵂ ȴṆᾨ ᵂ ẓצ ᵂἤ и …╓֢ в ֿП ֥Ȳᵀ ὑМѝἨ ֿ

ц ПԒщ‭ ἤȲ ᵫЛ ɦ ὔ ֿ ɧМἬן П ứ ֿἨ

и ֿП ֥ѻ ᵂ ȴ 

ᾎ ϯẃ Ϡ ᵂ ӑ ɦᶻ ɧҒѿứ Ȳ ȳ ṓ цҵ ᾎẂᶁ

Ɫѻ ҃ϢП ᵂᶻ ᴞАП ᵂȲᴖ כ ᵂ – ῏Ȳ Ԓ Ὑ҃ϢП ᵂצ᾿

Ἠ ᶻ ᴞА ᵂȲѹϡ῏ Ẕצ ἤȴ ṕПȲѻ ᵓ῏ Ὑ҃Ϣ Ẕ

ᵂȲѹẔἬѻ ᶻ иȲ ѻ ᵓ῏П ᵂ כ ᴿȴד Ɫ֥צ Ἠ

Ҡ ἤṓ ᴞАП ᵂȷ ᴿ⁄Ӧᾎד ᾨ и ᵂП Ἠ Ғѿ Ȳṳ Ɫ

ϡ῏דᴿ ⇔ ȲἨ ᵂПѻ и῏ȴ ПȲ ѿ ứᶻ П Ԉצϡȸᵛ

ц Ὼᴿȴᾎ ⱢМѝ ẕПѝֿ ц ֝ȲϞ֝ ȳ֝ ПѝֿἬ

ц ᶧӐᵛ ֝ṿ ȴ ṿ ᵫҏᾪֿẕȲ ᵫ ậ֝דἨ и ֝ѝֿȲ

ϷЛ …ᶻ ᵫП ᵂȴ ᵫ ᵫҏᾪП ẕȲ ᾎ ѩ ѝֿȲ ϱ

צ Ȳѹ ὔ ѝֿП ậỮצЛ֝Ȳϡ῏֯ⅎ ῶ ϱṳ֝ד‍ȴ Ѡ

ὑѝֿ ᶧПἬѿ ֝ȲҬ╥ṿӣ֝דП Ἤ Ȳᵀױ ֿѠᾎṳ

‍ ᵂ ’ ᾼȴѹ ᵫṿӣ Пɦὔ ᵒ ֿῶɧȲ֯נ ᵫֿẕҏᾪ

›БⱢѡӐ ẕᾘӣֵדȲḥצԉᴶ Ҡ Ὑ ᵫ ᵫП ᵂṳ ᴖᶻ ȴ֪

ᴖ ᵫϱ ֫ȲП∟ϱ Ϣ Ӑ ứᵒḟПԛ П Ȳ ᾎ ứԛ П

֫ȴ 

4.3.3.2 o ḟ έ 

Ӑ МȲᾎ ỞῧϠ‍ Є ᵫ╥ᵡצ ᵂ ȲϷ ҏϠ−ֵ ẃ

Ὑ ᵫṳ ᵂ ȴѹӦӐ Ҡ῀Ȳ נ ᶺ צ ᵂ ạ⇔Ȳᵀᾎ Ь Ɫ

ᶮה ▲Ȳᴖӑ ▲Ȳ ᵫ ╥Ӈ ҏẔ҃ Ὑ ᵫצ ᵂ

ȴᵀ ὑМѝȳ ֿ ế ПԒщ‭ ἤȲṿ ᵫ ᾎậ ᵂ ȴ רּ֯

ᾎ ᵒḟМȲֽὨḥצ ᵂ ᾼ ȲϷЛӇᵒ ᴿȴד ὑӐ ᵒḟМȲᾎ

֯ᵒ ᵫṳ ᵂ П∟ȲӼ ᵂ – ᵒ ȲϷ ╥╥ᵡצ

ᴿȴҠד ֪Ɫᶺ ӖṶ ᾎ 467 ứϱ Ϯ ѿᵒ ￼ᾎ҆Ɫ ӦȲ

ᴖױ Пᾎ҆Ɫ Пᾎ҆Ȳ ϴ ᾎȳ ᶧᾎȳ ȳᾎ ȳ ȳ ᾎ⁄Ꞌ

֯вȴᴖᾎỪֽӑ ᵫἬѻ Ṷ ȲҠ Ϯ ᾎ ᵒȴ֪ᴖ Ӑֽ ᵫ

ᵂ ȲẔṳḥצӔ П ȲӐЛ ԛᵒ ╥ᵡצ– ᵂ ȴᴖᶺ

ᾎ Ҡ ὑϱ ֪ȲᾎỪὑᵒḟМ ᵫצѻ Пד ṓȴᵀּר ᾎ Пᵂᾎ

Ҡ ֯ᵒ ᵂ – ϱ ⱢӔ Ȳ֪ ᵂ ȲП∟ ᵂ – ᵛ ᵒ П

Ӈ ȴ 
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4.3.4 қ ᾲ  

4.3.4.1 o ḟЮ  

Ӑ Ɫ ᾎ ֑ṶᵒḟȲ ᵒֿ ֑⇔ד98 ϱḆɎϮɏֿ 2 ȴӐ

Ɫ֑ṶᵒḟȲ ᵫⱢ  еҨ Ϣȴᵫ Ϣ еҨ Ẕצ DORAEMONɎֵἮ

A ɏП ᵂ ȳ ֥ ѱеҨ Ẕצ SNOOPYɎҭᵘѩɏП ᵂ ȳ ЂҼеҨ Ẕ

צ POOHɎЊ ҼɏП ᵂ ȴ ᵫ ᴞѿ Ѡה– ҃ϢП ᵂ Ɫ П

Ӝ ȲᴞӖ ד91 7ѣ Ȳֵװѿ ѠהȲ֣ ֯М Є ὧעὧ ֮ Л ֤

ϯ Ȳ Ϥ ᾎ ֵἮ A ȳSNOOPYȳPOOH ᾲ ҵӫ ᴍ ᴟ Ͼ ∟Ȳ

ᵓӣ  еҨ ᵿ ἬȲ ϤПᾲ ҵӫҒЏ ҉ᾚ ᾬ Ȳ֯С ֥ⱢӴ ᾲ Ȳ

еҨȳ ֥ ѱеҨȳ ЂҼеҨ Пϱ רּ ᵂв ᴖ Пȴ

ᶙכ∟ȲṼᾲ ЄЊᵛ₤ᵑЛ֝Ȳѿ Ϯϫаᴟ ᴍаЛ П Ȳ СЛ ứ

ϢȲ– Ẕ ᵂ ȴ 

ᾎ ᵒ ᵂ иȲ ⱢӐԈֵἮ A ȳҭᵘѩȳЊ Ҽ Ȳ ȳᾰȳ

ᴞ ᾬᶮ Л֝ȲẔẓצ ῏ П≈ ȳ ц Пῶ ꜙὙȲ ᶺ ắ

ᵂ ’ Пּר ᵂȴֵἮ A иȲ ӐⱢѡ Њ ῖԌצ еҨ Ȳ֯ѡӐ

צ ᵂ ’ Ȳ֪Ф ⁄Ȳ֯ᶺ Ϸắ ᵂ ’ ȲП∟ С еҨ ṿӣ

ȷҭᵘѩ иȲⱢּר ֥ ѱеҨרּצ ᵂ ȷЊ Ҽ и ЂҼеҨ

П ᵂ Ȳ∟Ẓ῏רּצ ᵂ ȳ ȳ ȳѿц ᶝẗ

ѝҠ ὙПȴ 

ᵂ – ᵒ иȲ ᵫ ᴖ ᴞѿ Ѡᾎ– ҃ϢП ᵂ Ȳ

ᵫὑ ỌἭЛ ȴᾎ Ϸ ẞȲṅ צ – ᵂ Ȳᴞ Ϛйד ᾭȲ

ứ ᵂ – ᾼẒ ԈȲᵛἬ ɦ ɧцɦ ᴿɧᴖⱢד ▲ȴ Ɫ֥צ

– ῏П ᵂȷ ᴿד ᵡⱢ╥כ ᵂП иʟכ ᵂ₇Ѡ ẃ

иέ ȳ ἤἨּר ἤПᵂ₇Ӧ ᾼѠ ẃᵒ Ἐц ϱ ᾼדᴿ ȴᾎ

ϯẃᵒ ᵫếᵫ Ϣ ᵂП ᴿПד Ȳ֯ҭᵘѩ иȲ ứ∟Ȳ ṓⱢȲ

ẁẒ ᵫПɦ‘ӫᾰɧ ᵫ Ϣɦҭᵘѩɧ ᴖṕȲЛ ֯ Ἐц ϱ

ᴿȲѹ֯ד ϱד ῺᴿȲẂֽᴥ ȳ ȳ∟ ᶮᾭ ȴ ᵫ Ḃ

ᵂПҵ ᶮהȲ ứ ᵫ Ҡ ứ ᵫѿ Ѡᾎᶻ ᵫ Ϣ ᵂȴ ᵫ Ẕ

Ӧ█ϛ ‘ӫᾰ ᵂȲᵀ ᵫṳӑṼ Ẕ ПȲᾎ Ɫ ᵫἬ ҉

῏Ϟ…ҵ ᴿɦҭᵘѩɧПᾲד ȴ 

ҫЊ Ҽ иȲ ứ ᵫМ ᵫПɦ ӫᾰɧ ɦЊ Ҽɧ ᴖṕȲЛ ֯

Ἐц ϱ ד ȲR ϱϷד Ὼ ȲRẂֽ Іטּ׆ȳᴘתᵧҙ ᶮ ȴ

ᵫӼ ╥ █ϛ ậ ɦ ӫᾰɧȲᵀ╥ ᵫṼ ӑṼ Пȴ

ᾎ ⱢṼ ứ ᵫц ᵫἬ ẁɦ ӫᾰɧП ɦЊ Ҽɧ֝דȲϡ῏СϢ

Пɦ Ἐц ɧӼ֝דȲ ɦ ӫᾰɧП …ᶻ ɦЊ ҼɧȴֵἮ A

ᾼ иȲ ứ ᵫМȲ ᵫПɦ מּ ɧ ɦֵἮ A ɧ ᴖṕȲẔЛ ֯ Ἐц
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ϱ ᴿȲד ϱד ῺᴿȲẂֽ ᶮȳϮ Іȳ Іᶮᾭ ȴᾎ ҏ

ḆϚ Мᾎ ᵒ Ẕ ⱢϚ Ȳ⁯ ᾼ ד  Л֝ȲѹɦֵἮ A ɧ Лצ

֝ ₤Ȳᵀɦ Ἐц ɧϱṳ ϡ ȴӐ ᾎ Ɫɦ מּ ɧṝ₤ ҏᾼ

ȲСϢɦҵ ц ɧ ᴿȲɦד מּ ɧ …ᶻ ɦֵἮ A ɧּר ᵂ

Ἤ ȴ ϯẃᾎ ᵒ ᾼ иȲ ⱢɦҭᵘѩɧȳɦЊ ҼɧȳɦֵἮ A ɧᶁ…

ѷꜜ῀֤Пқ ϢᾬȲⱢ ἬỂ῀ПṶ ȴ ᵫ ṳױ Ȳ ᵫϷ Є ɦҭ

ᵘѩɧȳɦЊ ҼɧцɦֵἮ A ɧП ҉ᾲ ȲṜ ᵫ ϱ רּ ᵂȲ

֪ᴖᵒ ᵫצ ֑ȴ 

4.3.4.2 o ḟ έ 

Ӑ Ɫ֑Ṷ ԈȲẔМᾎ іӣּר ᵒḟ֯ᵒ רּ ᵂ ӣПɦ Ἐц

ɧ ẃᵒ ȲӐѝ Ϯ Ӽצ Ю ᾎȴ Ӑ Пᵒ Ӽ ҏ› Пᵒ

ᵂ – ᶧП ȲӐ ᾎ ῧϠ‍ Є ֯ ᵂП ᴿПד ȴ

ᶙ ᴿ∟ȲИד ᵫ╥ᵡ Ṇᾨּר ᵂȴѹ֯ᵒ ứ ᵫ Ṇᾨ

ᵂМᵒ Ẓ ᵂ ᴿד ȲᵒḟМБצ Ɫ ᵫᶻ ᵫ ϢП ᵂȴ ױ Ữ

ӑᵒ Ȳ ᵒ ᴿȲᵛד ϯ Ɫ ᵫᶻ Ȳ╥ᵡ ȴᴖ…Ӈ ᵒ

∟ȲИ ҏᶻ П ȴѹѿ ἤᴖṕȲֽὨẒ ᵂП צ ᴿᴖד

ȲӼḥצ ᵂ – Ȳ ‍ ᴿ⇔Ὑד ᴟҠ ᵫ Ӵ ᵂ ⇔ȴᵀּר

Ьצᾎ ⱢӇ Ẕ҃ᴸצ ȲИҠ ҏ ᵂ – П ȴ ӐᵒḟҠѿ ῀Ȳᶺ

ᵂ ᾎṳӑ ứᶻ ֽᴶᵒ Ȳ╥ᵡ ᵫᶻ ᵛ ὑצ ᵂ – ȹᶻ Пᵒ ֯ᶺ

╥ᵡצ ᴿᵛҠד ҏẃȹḀἨצ ц ᴿИҠד ᵂᶻ ȹӐѝ רּ

ᵒḟПɶcopyingɷὑ Shechter & Thomas Пṓ М Ɫɦ ɧȷNimmer П

ṓ М Ɫɦᶻ ɧȲצЛ֝ П ȴ›῏ Ɫᵒ ╥ѿ цῺᴿἤȲ

ᴖ ᴿϞЛד ậӣП ȷ∟῏ ⱢȲᶻ ╥ цῶ и ᴿᴖד כ ᵂ

– ȴ∟῏ ᶺ ᵒḟ Ɫ ῺȲᵀּר ᾎ ֯ᵒ ϷצẔᵒ ᶧȲᶺ ױ֯

ϱ Ғѿ ṅȴ 

4.3.5 Fantom CD ה  

4.3.5.1 o ḟЮ  

Ӑ Ɫ ᾎ ֑ṶᵒḟȲ ᵒֿ үϱֿ⇔ד99 2800 ȴӐ ᵫὑ ד89 7

ѣᴟ ד91 6ѣ 30ѡ ὑׄṠеҨ ԉׁש Ϣ Ȳ֝ ᵫ Ә‒ὑ ד89 8ѣᴟ ד91

3ѣ 31ѡὑׄṠеҨ ԉ Ϣ ȴ ᵫц Ә‒Ὑ῀ ᵫ שׁ П Fantom CD

ה ᵂП ᵂ ׄṠеҨἬצȴ ᵫ ∟Ȳᵓӣ Fantom CD

Пה ȲԒὑ ד91 8ѣ Ȳ֯ᶺ ֮ █Л ֮ Ȳ ᴞ ϱ Fantom CDП

ה ᵂȴ ПỄ֤ⱢɦAlcohol 120%ɧȲ Ә‒ ᵓᴖӻҀПȴ Ә‒
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∟Ȳ Ӵὔ еҨȲѿὔ еҨ֤ ɦAlcohol 120%ɧȴᵫ ϢП ᵂ╥ᵡᶁ֯

ᵂ ’ П Ȳ Пᾎ ᴞ ỗӦ ứ ᵫ Ϣѻ ṹצ ᵂ ’ П

Сѿה Ȳ ἨἼ ҏẔМ ắ’ Пῶ иȲ ẓצ ⇔Ἴ ἤП≈ Ἠ

Ἐ еԚ ц ὑ Ἠ ғ ҵ ֪ Ἤ ạ иСѿ ȷԛ ᵫ╥

ᵡ ᵫ ϢἬṹצ ᵂ ’ Пῶ ицϡ ה ᴿד ⇔ȲҒѿᵒ ╥

ᵡ– ᵫ ϢП ᵂ ȴ 

ᵒḟБ ᵫцׄṠеҨἬ П Ἤה Пṿӣ῏Ю ȲᵛϢ

Ф ѿᶙכ ứЏᵂП֢ ȲҔ╗ ғ ȳ ᵂѠה

ứῶ Ȳᶁ ɦ≈ Пῶ ѠהɧȴЏׁש ứиᵑ Fantom CD Alcohol 120%

ᴩ Ȳ֝ѿ EMS Source RescuerⱢч Ȳԛиᵑ Ẕ Ὠ ᴩѩ ȲԒ∟ѩ

ғ ц ᵂѠהП ֝ ȴч ϡ῏П ᴩ Ȳ ѩẔ Ở Ɏᵛӭᾼ ɏц

ứ∟Ȳ ᴩ ᵂ – ứ Ὠȴ 

Ẕ ὨצϮȲ ϚⱢ Ɫ ᴿȲғ Є и֝דȲ Ḃ и

Ɏ֤ ȳ ц ӱɏȷ ϡȲ ה ᵂ Ӽ Ɫ ᴿȲϡ῏ ȷ֝ד ϮȲԏ

Ȳв֝ד 99%ѿϱדᴿ Ȳ Ɫ֢ Ȳ‍Ԛ

֝ Ȳҫҵ Мҏ ᵫП ᵂ Ωṕצ Ὼ ȴRAlcohol 120%ѿц Fantom CD

ч ∟Ȳ ҏ ⱢῺᴿП ὨȴӐԈ ứП Ṽ ц ứ ṳ ҠṕȲ Ɫ

Ҡ П Ӧȴ ∟ᾎ Ɫ ᵫ╓ Џׁש ứ ᵫ ϩȲױ Ӧя‍ Ϯ

ϱ П֥ᾎ ӦȲ֪ᴖϱ Ϣᵛ Ӑ ᵫПϱ ֫ȴӐ ϱ Ϣᵛ Ӑ ᵫП∟

ԛ ȲⱢ ֑⇔ד99 ԛᴞ 4 Ȳױԛ П ֫ȴ∟ϭ ᶼᵫȲӼ

֫ȴ 

4.3.5.2 o ḟ έ 

Ӑ Ɫ֑ṶᵒḟȲ ∟ Ϯ ϱ ֫Ȳ ԛ Ӽ ֫ȴᶺ ὑ ᵂ –

Л СӖṶ ԉȲӼצ ϢṝᴞӦП֑Ṷ ԉȴᴖ֑Ṷ ԉϚ ᴖṕȲ ứϱ

ѩӖṶ ԉ ֵȴӐ МȲ ὑ иה ῶ ≈ ПѠᾎⱢ ȳ ȳἼ

ҏ ắ’ ᾼῶ иȲױ иИ╥ ᵂ Ἤ’ П ᾼȲױѠᾎϷ רּ ᾎ Ἤ

ȴ ᵒḟМצ ὙȲᵒ ᵂ – Ȳ╥ѿ Ȳѿцϡ П ᴿẃҒѿד

ᵒ ȴᵀ╥ᾎ ֯ ᴿѾὑᵒ ᶙắ ᵂ ’ ᾼῶ и∟Ȳ ᴕЏׁש П

ứ ᵫМȲ ứϡ ᵂצɦ ɧцɦ֝ד ᴿɧПד ȴ Ϯ ᾎ Ɫᾎ√

Ȳ ὑ ⱢṶ ᴖЛҒׁשᵒȴᵀױṶ иЬ Ṽ ᵂ – ᵒ П ᶧȲ

֫ ϡ ᾎ ᵒ ╥ᵡצ иȲỮ ᶙ ȴᾎ ӼҠ Ɫ БὙ ȲἨ

ὑᵒḟ ᴖӑᵒ ԈȲἨ ֯ᵒḟ МҒѿ Ɫᴶӑᵒ П ӦȲ ṿᵒ

ḟ ḆҒᶙ ȲᴖЛ ṿắᵒḟПϢҠ Ӣ Ȳ╥ ᾨҠ ḟȴ 
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4.3.6 ₇  

4.3.6.1 o ḟЮ  

Ӑ Ɫ ᾎ ֑ṶᵒḟȲ ᵒֿ ֑⇔ד99 ϱὔֿ 48 ȴ ᵫⱢɦּמ

ἇɧ ϢȲὙ῀█ ד Л ПדכḽІ П ₇Ȳᶁ…ӦЛ ПϢ֯Л

֮ ᴞ ȴ ₇ṿӣῺᴿὑѡ Ҡ♠ᴏ₉ еҨ֣ МҶ ᶝɎ Ɫ

ᶝɏӨ ҌП Ȳṳ П ԝὑἇвȲѿЛ֝П Л ứ

ⅎᴋᵓȴ98ד 2 ѣ 6 ѡ ϥ Ϯϫҳи Ȳ ל Ӿ ϱ ПӾ  ₇Ԛ

43Ԉȴᾎ ֯ᵒḟ ֵ ╥ᵒ П– Ȳᵀױ ὑ ᵂ – ȴ 

ᵫ › Ӿ ₇Ȳ– רּ Ҡ♠ᴏ₉ еҨПּר ᵂ ȴᾎ Ɫᵫ Ϣ

רּ Ҡ♠ᴏ₉ еҨἬ ṹרּצ ᵂ Пɦϫֿ▐ɧцɦ ɧ ₤Ȳ…Ӏ

ϱϚ ₇ ӣП ᶮᾭȴϱ П ἘȲЛắᶺ ᵂ ᾎП’ ȴϫֿ₤ц

₤… ứПᶮᾭȲⱢᵧ Ẕ ứПᶮᾭȲϚ ϢἬ П Ȳ֪ῶ Ѡצה

П ὨȲἏἏЄ֝Њ ȴỮЛ ֪ἒױП ἬῺᴿȲᵛצ …– ᵫ ϢП

ᵂ ȴᵫ ϢἬѻ ɦϫֿ₤ɧцɦ ɧ Ȳᾎ Ɫѩ Ȳה

Ӧ Ɫѩ П∟Ȳᵫ ϢἬ╓ ᵫⱢ– Ẕ ᵂ Ȳ Ẕּר ᵂ ѱ ӱѩ

Ȳ ₤Ьצ ȴѹ ₇Пϫֿ₤ц ₤… Ϛ Ӏ ṓП ứ ₤ȲⱢᵧ

Ẕ ứᶮᾭȲϚ ϢἬ П ֪ῶ Ѡצה П ὨȲἏἏЄ֝Њ ȴỮЛ ֪

ל ₇ и כ ᵫ Ϣּר ᵂ ӱῺᴿȲᵛ … ᴖ– Ẕ ᵂ ȴ 

ᾎ ὙӪ╓ҏȲᵒ ᵂ – П ԈצϡȲϚⱢ ᵫ╥ᵡ Ɏaccessɏ ᵂ

ϢП ᵂȲϡⱢ ᵫП ᵂ ᵂ ϢП ᵂ╥ᵡ ᴿɎsubstantial similarityɏȴד

Ἤ ֥צ П Ἠ֥ ПҠ ἤ Ἠ ᵂ ϢП ᵂȲᵫ Ϣᵛ Ừ

ӑ Ὑ ПЛ ПϢ ᵫ ϢП ᵂᴖ ȴϭל ₇Л ҵ Ἠᶝ

ῧ Ȳṳ‍ ᵫ Ϣϱ ᵂ ӱᶙԓ֝דȲᶁЬצẔӐṝ ȲЛ Ɫ…᾿ ᶻ

ᵫ Ϣּר ᵂ Пᵂ₇ȴ170
 

4.3.6.2 o ḟ έ 

Ӑ ᾎ ֯ᵒ ᵫ Ϣ֪ϫֿ▐ц Пῶ Ѡצה Ȳ֪ᴖЛắᶺ ᵂ ᾎП

’ Ȳᾎ ὑᵒ ᵫ Ϣṳ ᵂ ∟Ȳ ϭᵒ ᵫ ϢἬѻ П ₇ ᵫП ₇

Ɫѩ Ȳ ⱢӼ ῺᴿἤȲᴖЛ Ɫצ ᵂ – ȴП∟ϭ ẞ ᵂ – …ѿ

ế ᴿⱢᵒד ȲϞὑᵒḟ ∟ Ὑᵫ Ϣȳ ỪꞋЛ Ὑ ᵫ ᵫ ϢП

ᵂ₇ȴὑᵒ П ᶧϱȲ╥ᵡᵒ ᶙᵫ Ϣ Ṇᾨ ᵂП ᵂ ∟Ȳ֪Ẕṳ П

ҏᵫ Ȳ֪ᴖ ὑῺᴿἤȳ Пᵒ ╥ᵡⱢЛӇ ȴѹᾎ ṿᵒ

┬ᴿȲ╥ᵡד רּ ᵒḟП ᶧȲԒᵒ ╥ᵡצ Ȳԛᵒ ᴿẃד ḆЄȴ

                                                 
170

 ֯Ӑ МȲ ὑṶ М ᵫ ϢⱢѡ Ҡ♠ᴏ₉ еҨȲᾎ ᵒḟ ӦМȲᵫ ϢⱢּר Ҡ♠ᴏ₉

еҨȲṅᴶ῏Ɫ ȲҠ Ἤצ ȴ Ӑѝᵂ῏▲ ȲẔ Ɫּר ɶChrome HeartsɷȲМѝ ⱢɦҠ

♠ᴏ₉ ɧеҨⱢӔ ȲẔ֯ѷꜜ֢֮צ ȲҔ╗ѡӐȲ֪ᴖ Ӣ ПҠ ȴ 
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ᾎ ṳӑ ὙẔᵒ Ɫᵒ ᵂП ᴿȲᵀѿד ἤᴖṕȲ ṿ

ᵫ Ϣצ ᵂ ȲԒᵒ ᵫ╥ᵡ ᵫ Ϣ ᵂԛᵒ Ẕ ПῺᴿἤᴿѾ Ɫ ȴ

ᵡ⁄ᵛṿצ ᴿȲֽד ᵫӑ ᵫ ϢП ᵂצԉᴶ ȲӼ Ҡ ⱢҾ֥ᴖБȴ

ᴖṕПȲֽᵫ Ϣ Ӕ ҏᵫ ȲӐ ֪ᵫ Ϣṳ ᵂ ȲӼЛắ ᵂ ᾎП

’ Ȳᴖ ӐЛҠ –צ ᵂ П ȲҠ ∟ ԛᵒ ῺᴿἤП Л

Єȴ ẓ …ᾎ√ ᾎ Ҡѿ ПᵂⱢᵒ Ȳṿᾎ√ ᾎ Ṷצ Ṽ Ҡẁᵒ

ȴ 

4.4 Њ  

ѿϱ ẂЛ ῀Ȳᶺ ᾎ ֯ᵒ Ȳ ὑᵒ П ᶧ Ϛứṓ ȴױ רּ

ᵒḟМȲ ᵂ – ᶧȲҠѿᵂⱢᶺ ᾎ ֯ᵒ ϱᾼ ᴕȴ רּ ᵒḟ ѻ

иⱢẒ♆Ȳ ֽᶺ רּ֯ Ю ᾼϚ ȲϚⱢ Schechter & Thomas Ἤ

Ɫ Пᵒ ѠᾎȷϚⱢ Nimmer Ἤ ҏ Ɫ ―Пᵒ ѠᾎȴẒ῏ᾼѠᾎ

Ẕצ Ȳ כ Ϛ Ṕ⇔йϤȲѿц כ Ԉἤ ᴖБȴ … Ϛ Ȳ

ᵒ П ᶧꞋЄ֝Њ Ȳ ӐᾼӇ ӐП ᴖⱢᵒ ȲϷ ╥ ᵫ╥ᵡצ ᵂ

ȴᶺ ᵂ – ᾼᵒḟМᵒ ᵫ Ϣ╥ᵡ צ ᵂ Ȳױᵛᵒ ᵫἨᵫ Ϣצ

Ӕ ᾼ П∟Ȳ ϯẃȲʌ ᾎ Є иꞋᵒ ד ȴRⱢᴶױֽצᾼ ȹ

Ҡѿ ᾎ үϱֿ⇔ד81 3063 ӖṶᵒḟ ῀ȲӐᵒḟМὙӪ֮ῶӱȲᾎ ѿ

ᶻ ẃᵒ ╥ᵡ Ӣ ᵂ – Ȳᴖᵒ ᶻ ᾼѠᾎ ╥ᵒ ᵂП ╥ᵡצ

ᴿȴӐᵒḟד ᴟ ᴟ Ȳ֪נױ ᾼᵒḟᵂҏȲѹⱢ ᾎ ṓ ȲҠѿ ᵂϯ

ᾎ П ᴕȴ ‍ᾎỪ Ӕ їׁשṅ ᵂ – ד ȳ Ȳֽӑ῏ȲҠ ᷂

ᵒḟ ᵂ Ϛᵒ ȲӦ ᴖ ᴼᵒ Ἤצ ᵂ – Ṷ ȴ 

ὑӐ Ϛ Ю П ԈȲ Ɫ Ὼּר Ἤ Пᵒ ȲẔМה Єᾼּט

╥Ẕ ắϠ ᴿּר Schechter & Thomas Ἤᵒ ᾼѠהȲ֪ⱢẔᵒ Ѡᾎ Ɫ

Ȳᵀ╥…ד צ ᾼ≈ᴕȴᶺװ ֯ᵒ ᵂ – МȲѿᶻ ᴿᵒד ῏Ȳ

…Ɫ Nimmer Ἤ ПѠᾎȲ Ɫ ―Ȳ⁯Ϸ Ὑ ȴẒ῏Ɫ Эּ֯ר ᵒḟМ

ѻ ᾼẒ ᵒ ѠהȲ Ẕᵒ Ѡה ṷצ Л Ȳ֝T ╥ᵒ ᾼ ᶧ ╥Ϛ ᾼ Ἐȴ

Ẓ῏ ╥ᵒ צ ᵂ П∟Ȳ ԛᵒ ᾼ ԈȲ֪Ɫ ϱ ᵒḟ έ

ẞᾼϚ Ȳ ṶϢП Ȳ ╥ ᵫȳ ᵫȷἨ῏╥ᵫ Ϣ ᵫП ȲϚứ ᵫ

ᵫἨᵫ ϢП ᵂȲ ᵫИצἬ ᵂ – ȴ רּ ᵒḟ ⱢὙ

Ὼᴿᴟ ᵫ Ӵ ᵂПҠ ȲҠѿӣẃ Ὑ ԈȲᵀ╥ ᾎצ╥ ═ Ẕ҃צ

Пṓ ȴ 

ѹᶺ ϠӖṶ ԉПҵȲỮ֑צṶ ԉȲ ὑ֑Ṷ ԉП ứϱ Ȳ ὑ ᵂ

– Пᵒ ḆҒ ȳḆҒצ ц ȴᶺ ᾎ ֯ᵒ ᵂ – Ȳ ֵᾎ

Ϛצ Ȳ ╥ᵒ ᵂ П∟Ȳ ϯҟᵛᵒ ᴿᾼד Ȳᴟὑ ᾼ

֯ ᴿП∟ȲҠד ϚЊ◕Ȳ֯█ṷᵒḟМꜙᴟ ẞᶠꞋӑ П ԈȴϷ

Ἠ῏֯ϱ ᾼᵒḟМȲצᵒḟБ ᵒ ᶙᵫ Ϣṳ ᵂ П∟Ȳ ᵒ
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ᴿȴד Пױֽ ֪ȲҠ ᶺ ϱ Пạ⇔צ Ȳ ᾎ ϷҠ їᴞАἬⱢП

ᵒḟ Ἠ῏╥ ֫ПҠ Ȳᴖṿᾎ ᵫἨᵫ ϢἬѻ ПṶ ֯ ӦМⱢ

ᵒ ȲЛּֽר ᾎ ֯ᵒ ᶙ ᵂ Ἠ ԈП∟ȲᵛЛԛᵒ Ẕ҃ Ԉ╥ᵡ

֥ȴᵀ ϱ ᴖṕȲֽὨ ᵫṳ ᵂ Ȳ Л ᵫѻ ԉᴶ ᵂ – ȲϷ

ЛӇᵒ ╥ᵡצ ц ᴿȴᵀὑᶺד ᾼᵒḟМȲ ҏ ᾎ Б Ɫ ᵫṳ ᵂ

Ȳ⁯ ᵒ ᵫ╥ᵡ ц ᵂ╥ᵡ ᴖṕȲἨױᴿȲֽד רּ ᾎ ֯ᵒ ϱ

ẃ ⱢӔ Ϛṷȴ 
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Хȳ ׁשṅ 

Ӑ רּ᷂ ṥ ϱ ᾎ ῺХדᵒḟȲ ᶺ ᾎ ӴП∟Ȳᶺכ ὑ

ᾎ ȳ ӖṶȳ֑Ṷᾎ ȳ ᾎ ПᵒḟⱢϚ ȴӐ ѿ ᵂ –

Ɫѻ в Ȳѩ רּ ᶺ ֯ᵒ – Л֝П Ȳѿц╥ᵡצ ẂҠѿ ȴ 

רּ 5.1 ṥ ϱ ᾎ ᵂ – ᾓ 

5.1.1 Ѡה 

רּ֯ ᵒḟ иȲᵂ῏ἬṿӣП Ṇ ⱢɶLEXIS.comɷȴᵒḟ ѠהⱢῺХ

ṥד ϱ ᾎ ПᵒḟȲѡ Ӧ ד2008 6ѣᴟ ד2013 5ѣȲᴖ ѠהⱢȲѿԓѝ

ֿ ɶaccess & substantial similarityɷȳ ֿ ɶcopyrightɷȲѿ Ϯ

ֿ᷄ҏ Ӕ ᵂ – ԈПᵒḟȴ֪Ɫ Ϥ ᵂ ῏Ȳ ᵒḟ‭ ὑ Ӕ

ᵒ ᵂ П ԈȲṳѹѿЛ Ἠ╥ ֯ᵒ ᵂ – ȲꞋ ᵒ

Ɏaccessɏ ᴿɎsubstantial similarityɏȲἬѿד ẞПᵒḟצ Ἠ ד

ᴿ ֯ᵒḟ ẞȴ ֥ Schechter & Thomas Nimmer Пṓ Ȳ ֯

ᵒ П ᶧϱצἬЛ Ȳ֝ ẔМꞋצ ᴿПᵒד Ȳ╝ᴖѿ ֿ Ȳ

∟ ẞПᵒḟ Ȳ Ẕв ╥ᵡҔᵶד ᵂ – ᵒ Ȳԛ П ὑ

Мȴ 

5.1.2 ᵒḟ  

5.1.2.1 ֢ ṥ ϱ ᾎ Ӑ  

ᵒḟв П∟ ȲԚ ҏ Ϛṥ ϱ ᾎ ᴟ ϫϚṥ ϱ ᾎ Ԛ

Хϫҳ ᵂ – ᵒḟȴ в ѻ ѿ Schechter & Thomas Nimmer П

Ẓ ṓ Ɫѻ☼Ȳиᵂ Ɫ Пᵒ ѠהȲѿц Ɫ ὔПᵒḟѠהȴẒ♆П ῏֢

Ẕצ Пᾎ Ȳṳѹ֝Ϛṥ ϱ ᾎ МȲЛϚứ צ ϚПṓ Ȳᵀ╥ᵒ ϱ

צ ᵂ – Пᵒ ᶧȴѿϯⱢ֢ṥ ϱ ᾎ Ӑ П ȲⱢḖ

ṓȲӐ ѿ ῶῶӱПȸ 

 

 

 

 

 



 

84 

 

ᾎ  Ԉ Ӑ  

Ϛṥ ϱ ᾎ  4 

ϡṥ ϱ ᾎ  10 

Ϯṥ ϱ ᾎ  2 

ҳṥ ϱ ᾎ  3 

Хṥ ϱ ᾎ  1 

гṥ ϱ ᾎ  3 

ϝṥ ϱ ᾎ  2 

ϥṥ ϱ ᾎ  1 

ϟṥ ϱ ᾎ  9 

ϫṥ ϱ ᾎ  2 

ϫϚṥ ϱ ᾎ  7 

 44 

ῶ רּ 2 ֢ṥ ϱ ᾎ ᴞ ד2008 6ѣᴟ ד2013 5ѣ 

ᵂ – Ԉ Ӑ  

 

 

֯Ӑ ϱ Ҡѿ ῀ȲẔМ֯ ϡṥ ϱ ᾎ ȳ ϟṥ ϱ ᾎ ȳѿц ϫ

Ϛṥ ϱ ᾎ ԈⱢ ֵП›Ϯ֤ȴ ṩϱ ᾎ ṼẔἬ П֮ ȲԚצϫϮ ṥ

ϱ ᾎ Ȳϱ ԝϠ ԚϫϚ ṥ ϱ ᾎ Ȳ…֪ ѩṸ ṥ ϱ ᾎ ѿц

ṩṥ ϱ ᾎ ▲ П∟Ȳṳḥצ▲ ẞצ ПᵒḟҠẁ ᴕȴṳѹ֪Ɫּר

♄ Ȳ ὑ ᵂ ᾎד ᾨ ֯ ȲἬѿאȲѿцҒאפּ Ѿצ ᵂ П Ԉ

М֯ ᾼאѿцҒאפּ ṩ֮Ѡᾎ ȴᴖ אѿцҒאפּ ṩ֮Ѡᾎ Пṥ ϱ

ᾎ ȲϷ ╥ ϡṥ ϱ ᾎ Ȳѿц ϟṥ ϱ ᾎ Ȳϡᾎ ֯ ᵂ ᵒḟПМ

Ҝ Ṝ ᾼ֮ᴯȲҬ ẞ ᵂ ᾼ ԈȲ Ѿ ẞ ϡṥ ϱ ᾎ Ȳѿц

ϟṥ ϱ ᾎ П Ԉȴṳѹ Ӑ ϷҠѿ῀ Ȳϡᾎ ὑ ᵂ – ᵒ Ϸ

Л֯ю Ȳ֯Ὼ Ȳ ᴵ ṭ ȳא ᾙṸאȳѿц Ἦђ Пא ϫϚṥ ϱ ᾎ

Ӽֵצ ᵂ – ᵒ П ԈȴҠ …֪ ϫϚṥ ϱ ᾎ ♄ Ὼ ד Ɫ

Ȳᴴ ♄ П ȲΉ Ϸ П ȴ М ӱ ϫϚṥ ϱ ᾎ П

ПҵȲ ᵂ Ԉ ϱ ϡṥ ϱ ᾎ ϟṥ ϱ ᾎ ֯ ϱ‍ ẓצ

ϩȲẔṓ Ϸ Ẕ҃ᾎ Ἤіӣȴ ѿϱἬ ҏҳϫҳ ԈȲẃ ֢ᾎ ӣᴶ

῏ᵒ Ѡᾎȴ 

5.1.2.2 ֢ ṥ ϱ ᾎ Ԉ֤  

ѿϱἬ ᴞ Ϛṥ ϱ ᾎ ᴟ ϫϚṥ ϱ ᾎ П ԈȲҠӦϯԝῶ

Ԉ֤ ԝҏȸ 

 



 

85 

 

ṥ ϱ ᾎ  Ϛ ᵒ Ѡᾎ 

É Copyright  

É Proof of Copying 

É Proof of Improper Appropriation  

ϡ ᵒ Ѡᾎ 

É Ownership of a Valid Copyright 

É Copying of Constituent Elements 

of the Work that are Original  

The 1st Circuit Society of Holy Transfiguration 

Monastery, Inc. v. Gregory
171

 

Situation Management 

Systems, Inc. v. ASP. 

Consulting LLC
172

 

Moses v. Helgemoe
173

 Airframe Systems, Inc. v. L-3 

Communications Corp.
174

 

The 2nd Circuit  Muller v. Anderson
175

 Latimore v. NBC Universal 

Television Studio
176

 

Maharam v. Patterson
177

 Salinger v. Colting
178

 

Crown Awards, Inc. v. Discount 

Trophy & Co., Inc.
179

 

DiTocco v. Riordan
180

 

Peter F. Gaito Architecture, 

LLC v. Simone Development 

Corp.
181

 

Latimore v. NBC Universal 

Inc.
182

 

 Vargas v. Pfizer, Inc.
183

 

 Adams v. Warner Bros. 

Pictures
184

 

The 3rd  Circuit   Mon Cheri Bridals, Inc. v. Wen 

Wu
185

 

  Jackson v. Booker
186

 

ῶ 3 Ϛṥ ϱ ᾎ ȳ ϡṥ ϱ ᾎ ȳѿц Ϯṥ ϱ ᾎ  

М Ԉ 

 

 

                                                 
171

 Society of Holy Transfiguration Monastery, Inc. v. Gregory, 689 F.3d 29, 49-50 (1st Cir. 2012). 
172

 Situation Management Systems, Inc. v. ASP. Consulting LLC, 560 F.3d 53, 58-59 (1st Cir. 2009). 
173

 Moses v. Helgemoe, 562 F.2d 62, 67-69 (1st Cir. 2009). 
174

 Airframe Systems, Inc. v. L-3 Communications Corp., 658 F.3d 100, 106-107 (1st Cir. 2011). 
175

 Muller v. Anderson, 501 Fed. Appx. 81, 84 (2d Cir. 2012). 
176

 Latimore v. NBC Universal Television Studio, 480 Fed. Appx. 649, 651 (2d Cir. 2012). 
177

 Maharam v. Patterson, 369 Fed. Appx. 240, 242 (2d Cir. 2010). 
178

 Salinger v. Colting, 607 F.3d 68, 83-84 (2d Cir. 2010). 
179

 Crown Awards, Inc. v. Discount Trophy & Co., Inc., 326 Fed. Appx. 575, 577-578 (2d Cir. 2009). 
180

 DiTocco v. Riordan, 496 Fed. Appx. 126, 128 (2d Cir. 2012). 
181

 Peter F. Gaito Architecture, LLC v. Simone Development Corp., 602 F.3d 57, 64 (2d Cir. 2010). 
182

 Latimore v. NBC Universal Inc., 489 Fed. Appx. 521, 522-523 (2d Cir. 2013). 
183

 Vargas v. Pfizer, Inc., 352 Fed. Appx. 458, 460 (2d Cir. 2009). 
184

 Adams v. Warner Bros. Pictures, 289 Fed.Appx. 456, 458 (2d Cir. 2008). 
185

 Mon Cheri Bridals, Inc. v. Wen Wu, 383 Fed. Appx. 228, 232-236 (3d Cir. 2010). 
186

 Jackson v. Booker, 465 Fed. Appx. 163, 166 (3d Cir. 2012). 

http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00116524)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00116524)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00116524)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00116524)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0001039101)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0001039101)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00114753)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00114753)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK()&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK()&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000078003)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00116524)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00116524)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0001039101)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00114753)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK()&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000078003)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split


 

86 

 

ṥ ϱ ᾎ  Ϛ ᵒ Ѡᾎ 

É Copyright  

É Proof of Copying 

É Proof of Improper Appropriation  

ϡ ᵒ Ѡᾎ 

É Ownership of a Valid Copyright  

É Copying of Constituent Elements 

of the Work that are Original  

The 4th Circuit   Universal Furniture Intern., Inc. 

v. Collezione Europa USA, 

Inc.
187

 

 Charles W. Ross Builder, Inc. v. 

Olsen Fine Home Bldg., 

LLC
188

 

 Building Graphics, Inc. v. 

Lennar Corp.
189

 

The 5th Circuit   Baisden v. I'm Ready 

Productions, Inc.
190

 

The 6th Circuit   R.C. Olmstead, Inc., v. CU 

Interface, LLC
191

 

 Jones v. Blige
192

 

 Bridgeport Music, Inc. v. UMG 

Recordings, Inc.
193

 

The 7th Circuit   Peters v. West
194

 

 Tillman v. New Line Cinema 

Corp.
195

 

The 8th Circuit   Frye v. YMCA Camp Kitaki
196

 

ῶ 4 ҳṥ ϱ ᾎ ȳ Хṥ ϱ ᾎ ȳѿц гṥ ϱ ᾎ ȳ ϝṥ ϱ

ᾎ ȳѿц ϥṥ ϱ ᾎ М Ԉ 

 

 

 

 

 

 

                                                 
187

 Universal Furniture Intern., Inc. v. Collezione Europa USA, Inc., 618 F.3d 417, 436-437 (4th Cir. 2010). 
188

 Charles W. Ross Builder, Inc. v. Olsen Fine Home Bldg., LLC, 496 Fed. Appx. 314, 318-319 (4th Cir. 2012). 
189

 Building Graphics, Inc. v. Lennar Corp., 708 F.3d 573, 578-579 (4th Cir. 2013). 
190

 Baisden v. I'm Ready Productions, Inc., 693 F.3d 491, 500 (5th Cir. 2012). 
191

 R.C. Olmstead, Inc., v. CU Interface, LLC, 606 F.3d 262, 275 (6th Cir. 2010). 
192

 Jones v. Blige, 558 F.3d 485, 491-492 (6th Cir. 2009). 
193

 Bridgeport Music, Inc. v. UMG Recordings, Inc., 585 F.3d 267, 275 (6th Cir. 2009). 
194

 Peters v. West, 692 F.3d 629, 633-634 (7th Cir. 2012). 
195

 Tillman v. New Line Cinema Corp., 295 Fed. Appx. 840, 843 (7th Cir. 2008). 
196

 Frye v. YMCA Camp Kitaki, 617 F.3d 1005, 1008-09 (8th Cir. 2010). 

http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000920760)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000920760)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00125944)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00125944)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000797658)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000797658)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00213212)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000920760)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00125944)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000797658)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00213212)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
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 Wakefield v. The Walt Disney Co., 321 Fed. Appx. 685, 686 (9th Cir. 2009). 
198

 L.A. Printex Industries, Inc. v. Aeropostale, Inc., 676 F.3d 841, 847 (9th Cir. 2012). 
199

 Wild v. NBC Universal, No. 11ï56065, 2013 WL 750655, at ô2 (9th Cir. 2013). 
200

 Radin v. Hunt, 499 Fed. Appx. 684, 686 (9th Cir. 2012). 
201

 Novak v. Warner Bros Pictures, LLC, 387 Fed.Appx. 747, 749-750 (9th Cir. 2010). 
202

 Benay v. Warner Bros. Entertainment, Inc., 607 F.3d 620, 625 (9th Cir. 2010). 
203

 Gable v. National Broadcasting Co., Inc., 438 Fed. Appx. 587, 589 (9th Cir. 2011). 
204

 Berry v. Dillon, 291 Fed. Appx. 792, 795-796 (9th Cir. 2008). 
205

 Brookhaven Typesetting Services, Inc. v. Adobe Systems, Inc., 332 Fed. Appx. 387, 391 (9th Cir. 2009). 
206

 La Resolana Architects, PA v. Reno, Inc., 555 F.3d 1171, 1178-79 (10th Cir. 2009). 
207

 Blehm v. Jacobs, 702 F.3d 1193, 1200 (10th Cir. 2012). 

http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0001001039)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0001001039)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0001168213)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0001168213)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000796343)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000796343)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000796343)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0001001039)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0001168213)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000796343)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
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Modern Day Const., Inc.
208

 

Baby Buddies, Inc. v. Toys R 

Us, Inc.
209

 

Burgin v. Lahaye
210

 Watt v. Butler
211

 

Peter Letterese And Associates, 

Inc. v. World Institute Of 

Scientology Enterprises
212

 

Miller's Ale House, Inc. v. 

Boynton Carolina Ale House, 

LLC
213

 

 Latimer v. Roaring Toyz, Inc.
214

 

ῶ 6 ϫϚṥ ϱ ᾎ М Ԉ 

ѿϯⱢּר ֢ṥ ϱ ᾎ Пᵒ Ѡᾎ Ȳѿ ῶῶӱПȸ 

Circuit  Ϛ ᵒ Ѡᾎ 

É Copyright  

É Proof of Copying 

É Proof of Improper Appropriation  

ϡ ᵒ Ѡᾎ 

É Ownership of a Valid Copyright 

É Copying of Constituent Elements of 

the Work that are Original  

The 1st Circuit 2 2 

The 2nd Circuit 4 6 

The 3rd Circuit  0 2 

The 4th Circuit  0 3 

The 5th Circuit  0 1 

The 6th Circuit  0 3 

The 7th Circuit  0 2 

The 8th Circuit  0 1 

The 9th Circuit  0 9 

The 10th Circuit 1 1 

The 11th Circuit 3 4 

ῶ רּ 7 ֢ṥ ϱ ᾎ ᴞ ד2008 6ѣᴟ ד2013 5ѣ 

ᵂ – ᵒ Ѡᾎ  

 

֯Ӑ МȲ Ϛ … Schechter & Thomas Ἤ ҏПᵒ ѠᾎȲϚ ỞԒᵒ

                                                 
208

 Dream Custom Homes, Inc. v. Modern Day Const., Inc., 476 Fed. Appx. 190, 192-193 (11th Cir. 2012). 
209

 Baby Buddies, Inc. v. Toys R Us, Inc., 611 F.3d 1308, 1316 (11th Cir. 2010). 
210

 Burgin v. Lahaye, 399 Fed. Appx. 464, 466-467 (11th Cir. 2010). 
211

 Watt v. Butler, 457 Fed. Appx. 856, 859-860 (11th Cir. 2012). 
212

 Peter Letterese And Associates, Inc. v. World Institute Of Scientology Enterprises, 533 F.3d 1287, 1301-02 

(11th Cir. 2008). 
213

 Miller's Ale House, Inc. v. Boynton Carolina Ale House, LLC, 702 F.3d 1312, 1325-26 (11th Cir. 2012). 
214

 Latimer v. Roaring Toyz, Inc., 601 F.3d 1224, 1233-34 (11th Cir. 2010). 
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ᵫ╥ᵡ צ ᵂ ȲП∟ԛᵒ ╥ᵡצ ȲϷ ╥ Ὼᴿἤȷ ∟ԛᵒ Л

ậӣᾼ ȲϷ ╥ ᵫ╥ᵡЛ ậӣ ᵫП ᵂȲѠᾎԒѿᵒ ᵂМῺᴿἤ иᴶ

῏Ɫῶ Ȳ ᵂ ’ вПῶ и ≈ и ȲП∟ԛᵒ ᵫ ᵂ ᵫ

ᵂῶ П ╥ᵡצ ᴿȴᴟὑῶד Ң ⁄╥ ӣ Nimmer Ἤ ҏП Ȳ

Nimmer ֯ ᵂ – МȲ ∟Ҡѿ ῀ Nimmer ֯ᵒ ᶙ ᵫ צ ᵂ

П∟Ȳ ϯҟᵒ ᵫ╥ᵡӑ ֝ ᶻ ᵂ Мᵶצ Пῶ иȲכ ╥ѿ

ῺᴿἤȲП∟ԛᵒ ᴿẃד ҏ ᵂ – Пᵒ ȴ ᾎ ֯ ӣϱ Ȳ

Ѿ ᾿ ѿ ᴿᴖᵒד ȴẔ Nimmer ֯Ὼᴿἤᾼ иȲ֯ѝ МϷ

Ҭ╥ ẞȲᴿѾױ Ԉ֯ᵒ ᴿϱד Ȳ ᵒצ ῺᴿἤȴֽὨᵒ ױֽ

῏Ȳᵂ῏ ⱢֽὨ֯ Nimmer Ἤ ҏПѻ МȲӼ֯ П∟ᵒ ῺᴿἤȲᴿѿ

Schechter & Thomas Ἤ ҏП Ғѿ ᵛҠȴᾓ Nimmer ֯Ὼᴿἤϱ ӑ

ֵҒ Ȳṳѹ֯ Ὼᴿἤϱ Ȳ…ὑ ᴿד ϚϯȲҬ╥ ὑᵒ ᶙ

Ὼᴿἤ∟ИҠᵒ ╥ᵡצ ῏ᴿȴᵂד ⱢᴿѾ…ὑᾎ ї МȲὑᵒ ᴿПד

›БצῺᴿἤПї Ȳ֪Ɫᵒ ᴿד ȲẔ Ẓ П ᵂБ ῺᴿἤȲᴖЛӇѿצ

‍ ЄП ẃᵒ Ὼᴿἤȴṳѹ֯ᾎ ᵒḟМϷҠѿ ῀Ȳᾎ ֯ᵒ NimmerἬ

ҏПѠᾎ ȲӼӦᵒ ᴿẃד Ὑ ᵂ – ȴӐѠᾎБᴩПדצȲЛ ῧ

Є ᵒ ῺᴿἤȲֽ Ὠ ⱢӇ ᵒ Ὼᴿἤᾼ ȲẔ ᾿ Schechter & Thomas

Ἤ ҏП ᴩᵒ Ɫ Ȳᴟὑ Nimmer Ἤ ҏПṓ ῏Ȳѿ Nimmer

ὑẔ ᵂМἬ Ȳ ᵒ  ᴿᵛҠȴד

ϱ МȲẔ ֿᵛҠ ῀Ȳᾎ ֯ᵒ ᵂ – ȲẔ Ẓ♆ ῏Ꞌצᾎ

ȴ Ɫ ᾼѠᾎȲиⱢᵒ ᶻ ѿцЛ ậӣᾼ иȲὙ ֮Ἤ Пᾎ

Ɫю ȷᴖ ᴿⱢᵒד Пᾎ ϷὙ ֵ֮ҏ ֵȴṳѹѿ ᵂ Ԉѻ

ᾎ П ϡṥ ϱ ᾎ Ȳѿц ϟṥ ϱ ᾎ МȲ ϡṥ ϱ ᾎ ὑֽᴶⱢ

ᵂ – ᵒ ỮצиὼȲצҳכ ⱢӇ ѿ Ɫ П ᵒ ᵂ – ȷᴖצг

ᾎỪכ ╥ Ɫѿ ᴿᵒד БṜȴᴟὑ ϟṥ ϱ ᾎ Ἤ Пṓ ⁄

Ɫ ȲẔἬ ПѠᾎⱢᵒ ᶙ ᵂ П ∟Ȳԛᵒ ᴿȴẔֽ҃ד

Ϯṥ ϱ ᾎ ȳ ҳṥ ϱ ᾎ ȳ Хṥ ϱ ᾎ ȳ гṥ ϱ ᾎ ȳ ϝṥ

ϱ ᾎ ȳѿц ϥṥ ϱ ᾎ ἬⱢП ᵂ – ᵒ ԈȲꞋϚ ֮ ֣

ϟṥ ϱ ᾎ Пṓ֝ד ȴ Ϡ Ϛṥ ϱ ᾎ Ɫ Пᵒ ПҵȲ

Ẕ Ἤצᾼᾎ Ϡ ᴿПṓד Ȳѹ Ϛṥ ϱ ᾎ М ṓ

Nimmer Пṓ ֢ᴾϚҙПѩẂȴ Ҡѿכ ҏẃȲẔ Nimmer

Ἤ Пᵒ Ѡᾎּ֯ר ṥ ϱ ᾎ ᴾϠѻ☼ᾼ֮ᴯȴ Ἤצᾼᵒḟᾼ ӭц

ѩẂҠѿӣϯ ẃῶӱȸ 
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É Ϛ ᵒ Ѡᾎ 

É Copyright  

É Proof of Copying 

É Proof of Improper Appropriation  

É ϡ ᵒ Ѡᾎ 

É Ownership of a Valid Copyright 

É Copying of Constituent Elements 

of the Work that are Original  

10 34 

22.73% 77.27% 

ῶ רּ 8 ֢ṥ ϱ ᾎ ᴞ ד2008 6ѣᴟ ד2013 5ѣ 

ᵂ – ᵒ Ѡᾎ цᴍиѩ 

 

ϱ רּ ṥ ϱ ᾎ ῺХדᵒḟȲ ὑ ᵂ – Ἤ ậᾼ ⇔Ɫ Ȳṳ

ѹ ᴩѩẂиέȴЛ ȲῺҳиПϚᾼᾎ ╥ Пᵒ ȲϷ ╥ ᵂ

– ᵒ в иȲṳѹṼḔ ϚḔϚḔᵒ ȷד ֮Ȳ ᴿПᾎד

ᴾϠῺҳиПϮȲצ‍ Пѩ ȴЄ иПᾎ ֯ᵒ ᵂ – ȲϚ ỞԒᵒ

ᵫ╥ᵡצ ᵂ Ȳ ϯҟԛᵒ ᵫἬᶻ и╥ᵡⱢ ᵫצ ἤП иȲϷ ╥

ѿ ᴿẃᵒד ᵂ – ȴ֢ ᾎ ֯ᵒ ᴿϱד Ҡ ЛыϚצ ᾼ

ѠᾎȲϷ֪Ɫ ᵂПἤ ᴖצἬЛ֝Ȳ ֽӐѝ Ϯ Ἤ Ϛ ȴ Ẓ ᵒ Ѡᾎ

ϷצϚ ᶧҠѿ Ȳ Ẕв Л ȲẔԚ֝Ἤᵒ֝ד Пв ȲꞋѿ ц

ᴿⱢѻד ᵒ ȲҬ╥ Ϛ Ѡᾎ ḆⱢ оȲ иḆ ᴖБȴ 

5.1.3 Њ  

ϱ Ҡѿ ῀Ȳ М Ϡ ѩṸ ṥ ϱ ᾎ ѿц ṩṥ ϱ

ᾎ Ȳ ▲ ῺХדṳ ᵂ – ד ԈҠẁ ᴕПҵȲ Ϛṥ ϱ ᾎ ᴟ

ϫϚṥ ϱ ᾎ Ꞌצᵒ ᵂ – П ԈȴẔМЛ ᵂ – Ԉѻ

Мὑ ϡṥ ϱ ᾎ ȳ ϟṥ ϱ ᾎ Ȳѿц ϫϚṥ ϱ ᾎ Ȳ›Ẓᾎ …Ἇ

ד ᵂ Ԉ ֵПᾎ Ȳѻ …֪֮ …Ȳѹ ♄ ‍ Ȳ╝ᴖ ᾨӼѩẔ

҃ᾎ ֵҏ ֵȲẂֽ ϡṥ ϱ ᾎ Мצ Ȳ֯אפּ אפּ Ȳ ⁫

Ȳṳѹ П ԈӼ ПᴖӢȲ╝ ᵂ ԈӼ ֵȴ ϷҠѿ

ẞȲכ ֵᾎ ֯ᵒ ᵂ – Ȳṿӣ Ɫ ―Пᵒ ѠᾎȲϷ ╥ᵒ ᶙ ᵫ

צ ᵂ П∟Ȳ ϯҟԛᵒ ᴿȴѹד ếᴖṕȲ ҳиПϮᾎ

ᵒ ѠᾎȷᵀϷצ ῺҳиПϚᾎ Ɫ ᵀ╥ Ɫ Пᵒ Ѡᾎȴᾎ Ἤ

ậᾼӴ Л֝Ȳצ Ҡѿ֯ẔМ᷄ẞᾎ ᵒ П ȲϷה ╥ ᴿ╥Лד

ҠἨ ᾼᵒ ԈȲṳѹᾎ ṳ‍ ᵒ П ȴᵻSchechter & Thomas Ȳѿц Nimmer

֯ᵒ ᵂ – ȲꞋӇ Ԓᵒ П ԈȲֽ ֥ᾼ Ȳ֯ Ϥ ᴿᾼד

◕ȲҬ╥ ◕ צ ⱢЛ֝Пᵒ в ȴᾎ ֯Ɫᵒ ᶧ ȲӼԒᵒ ᶙ ᵫ╥

ᵡ צ ᵂ П∟ȲϯϚḔ…ᵒ Пד Ȳ ứ П∟ȲИⱢ ᴿПד

ứȴ 
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5.2 ᶺ ᾎ ᵂ – ᾓ 

5.2.1 Ѡה 

֯ᶺ ᾼᵒḟ ȲṿӣП Ṇ ⱢҨᾎ ᾎ Ṇ ȴ֯ Ԉ Ȳ

Ԓ֯ Ӧ Ϥɦ ᵂ ɧȲṳ֯ ֿМ Ϥɦ ʞ ɧ ȲϷ ╥Ҡѿ

Ἠ῏╥ П ֿȴПἬѿ֯ ֿМ Ϥϡ῏Ȳѻ ╥֪Ɫᾎ ֯ṿӣ

ᴿᵒד Ȳ֯ᵒḟМ ҏ Л֝ӣ ȲẂֽ ᴿȳד Ὼᴿȳ ᴿ Ȳ

╝ὑ ֿМ Ϥ ϡֿȲҠѿ ẞЛ֝ӣ ПᵒḟȲṳ ᴖ Пȴ ѿϱ

ҏᵒḟП∟Ȳ ᵒḟв Ȳṳѹ М ҏẔӖṶᾨ М Ӕᵒ ᵂ –

ԈȲѿц֑ṶᵒḟМȲᾎ ᵒצ ᵂ – П Ԉȴṳѹ ṷ Ԉ ᶺ Ɫ

ᵂ – ᵒ Ԉ ȲẔᵒ ѠᾎⱢᴶȴ 

֪ᶺ ὑӖ ד97 7ѣ 1ѡП∟כӴ ᾎ ȲכӴױ ᾎ …֪Ὼדᶺ

ד Ԉѡ  Ȳѹ ᵂ ȳ ȳѿц ᵓ ȳԏ Ẃ ᾨ

ꞋצẔ ἤȲӇ Ẕצ ȴ ᾎ Ҡ ӖṶȳ֑Ṷѿцᴩ╜ᾨ Ṷ

ԈȲṼ ᾎ ᾎ 3 ứἬ П Ԉȴ ᾎ ӴПӭᾼȲѿכ

֝ ȳṓ Ϛȳ ȳṣ Ӕ ḟ ד Пᾎ√ᾨ ȴ╝Ӑѝ

ᶺ ᵒḟѿ ᾎ ӴП∟ἬⱢПᵒḟȲᴕכ Ẕ ἤȲӐѝ ӖṶц֑Ṷ

П ԈȴӖṶ Ԉ ᾎ ȳ ᾎ ȳѿц ᾎ ԈȲ

ᾎ Ӵ∟Ȳכ ֵ ᵂ П Ԉ Ӧ ᾎ ȲT Ϛ ᾎ Ṽ צ Ȳ

╝ӑ Ẕ ȴ֑Ṷ ԈӦ ᾎ ȳ ᾎ ȳѿц ᾎ Пᵒḟ Пȴ֪

ϱ ᾎ ᵒḟצẔ ȲяẔ╥ ᾎ ПᵒḟⱢϯ ᾎ ᵒḟἬⱢ ᴕȲ

ᾎ Ὼד ὑ ᵂ Ԉᵒ ЛֵȲᵀ ╥ԝϤӐѝ Ȳѿ צ

ᴕṼ ȴӐѝӦϱ ᾎ ҏᵒḟМ Ӕᵒ ᵂ – ԈȲṳ Ԉѿи Ѡה

ᴩ ȴ Ɫ ד2008 7ѣ 1ѡᴟ ד2013 6ѣ 1ѡ Ȳֽϯ ȸ 

 

ᾎ  ᾎ  ᾎ  

57 7 11 

ῶ 9 ᶺ ᾎ ᴞ ד2008 7ѣ 1ѡᴟ ד2013 6ѣ 1ѡ 

ᵂ – Ԉ Ӑ  

 

ѿϱ ֑Ṷ ӖṶ ᵒḟȲ֯ᵒ ᵂ – ϱ Ȳὑ ᾎ

Ɫ 57Ԉȷὑ ᾎ 7Ԉȷὑ ᾎ צ 11Ԉȴ֪ ᾎ Ӵѿ∟Ȳכ

צ Ԉ Ѿ ᴟ ᾎ Ɫ ᵒȲ╝Ẕ Ԉ ֵȴᴟὑ ᾎ

Ԉ …֪ẔⱢᾎ√ Ȳ Ԉ Лֵȴᵒḟ Ȳ֪Ɫᶺ ᵒḟ ὑ ᵂ – ứ

ϚứПứ Ȳ╝ иⱢϝ ȲḕϚ ᵒ ᶧСѿԝҏȲṳѹѿ

ῶẃῶӱ П Ὠȴ 
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5.2.2 ӖṶ ᵒḟ  

ӖṶ ᵒḟ иȲ иⱢ ᾎ ȳ ᾎ ȳ ᾎ Ȳ Ϛṷиצ

М╥ḥצ Ҡѿ ᴕᾼȲ ֪֑Ṷ иצẔ Ҡẁ ᴕȲⱢẒ῏ѩ ṓȲ╝ Ẕ

и СѿὍ ẔМȴϯ Ɫ ד2008 7ѣ 1ѡᴟ ד2013 6ѣ 1ѡ ῶȸ 

 

 

 

 

 

 ᵂ  

Ź 

 

Ź 

Ὼᴿ 

ᵂ  

Ź 

Ὼᴿ 

Ź 

 

ᵂ  

Ź 

 

ᵂ  

Ź 

Ὼᴿ 

ᵂ  

Ź 

Ὑ Ὼᴿ 

ᵂ  

Ź 

Ὼᴿ 

Ź 

 

ᵂ  

Ź 

 

ᾎ

(ӖṶ) 
2 0 0 0 0 0 0 

ᾎ

(ӖṶ) 
1 1 0 1 0 0 0 

ᾎ

(ӖṶ) 
12 4 0 5 3 1 1 

 15 5 0 6 3 1 1 

ῶ 10 ᶺ ᾎ ᴞ ד2008 7ѣ 1ѡᴟ ד2013 6ѣ 1ѡ  

ӖṶ ᵂ – ᵒ Ѡᾎ  

 

֯Ӑ МȲ ὑ ᵂ – ᵒ רּ ֵ ᵒḟᵒ Ȳ֝דה ṓӖṶ

ᵒḟ и ὑ ᵂ – ᵒ ᶧȲֵצ ṓ ậ רּ ᵒḟϚ Пᵒ ᶧȴᴖ

МȲᵒ ᶙ ᵫ ᵂ ∟ȲṼ ᵒ Ẕ҃ ԈПᵒḟ╥ᵡҠѿ ⱢẔᵒḟצ

Ἠ῏צ ȹẔ ֯ ҳ Ȳצ ҏᾎ ֯ᵒ ᶙ ᵫ ᵂ П∟Ȳ ϚḔᵒ

Ẕ҃ Ԉ῏ȲҠ ֪Ɫϱ Ȳṿᾎ ֯ ᵫצѻ П вꞋ ᵒצ П ֪ȲИ

ҏ ᵛṿ ᵫ ᵂ Ȳᾎ Ṽ ᵒ Ẕ҃ ԈП ӢȴҠѿ ϱ П Ȳ

ҏϯ ֢ᾎ ᵒ ѠהПѩẂȸ  
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11 ᶺ ᾎ ᴞ ד2008 7ѣ 1ѡᴟ ד2013 6ѣ 1ѡ  

ӖṶ ᵂ – ᵒ Ѡᾎ Ӵ ᾿  

 

֯Ӑᵒḟ МȲẔ ᾎ ӴП∟Ȳ֯כ МᴾϠ Ṝ П

֮ᴯȲᴖּר ᵒḟ ֵᵒḟќ═Пṓ ȲϷ ╥Ԓᵒ ᶙ ᵫ ᵂ ∟ȲϯϚḔԛ

ᵒ ᴿѠד Ȳᶺ ֯ӖṶ ᵒḟМȲЄ и ậϠ רּ ṥ ϱ ᾎ ֵ

Пṓ ȴ֯Ӑ МȲᵒ ᶙ ᵫ╥ᵡ צ ᵂ ∟Ȳ ϯҟᵒ ᴿȲד

∟Иᵒ ԈȲὑӐѝ ҳ ױ ԈȲҠ צ ϱ ᾼ ȴ֪Ɫ ᵫ

Ӈ ᵫ ᵂȲИ Ӣ ᵫצᶻ ᵫ ᵂПҠ Ȳֽ ᵫꞋӑ

ᵫ ᵂȲᴟֵ ᵫ╥֪ⱢҾ֥Ἠ῏╥еԚ ẃ ȲἨ╥Ẕ֪҃ ᴖדצᴿП ᵂȴ

ϱ Ҡ ῀Ȳצ ֵ ᶮϞᵒ ᶙ ᵫ צ ᵂ ∟ȲϯϚḔ ᵒ ᴿȲᴖᵒḟד

ПМ ӑ Ὑ╥ᵡᵒ ᵫ ᵫ ᵂȲֽױϚẃȲױᵒ ֪Ẓ῏ὑ ᵂϱ

צ ᴿᴖᵒד ᵂ – Ȳᵒ ╥ᵡצ∕ ȴּ֯ר ѿцᵒḟ Ȳצ

ҏ ɦὙ Ὼᴿɧẃᵒ ᵂ – ȲӼᵛᾎ ὑᵒ ᶙ ᵫ צ ᵂ П Ԉ∟Ȳϯ

ϚḔѿ ᵫ ᵫ ᵂП ‍צ ⇔ПדᴿἤȲṳѹױῺᴿἤБ Ҡѿ ᵫצ

Ӵ ᵂҠ Ȳ ӣѿὙ Ὼᴿẃ Ὑצ ᵂ – ȴᵀ╥ᵡҠѿѿὙ Ὼᴿ ᵒ

ᵂ – Ȳ ϱצᾨ ӢȲϚ иᾎ ⱢҠѿѿὙ Ὼᴿẃ Ὑ ԈȲѹὙ

ῺᴿӐṝᵛҔᵶ ᴿПᵒד Ȳ╝ᴖҠѿѿὙ Ὼᴿẃḟứ╥ᵡצ ᵂ – ȴϚ

иᾎ Ɫ ᵫ ᵫ ᵂП Ὑ֯׀ ῺᴿȲ Л ѿὙ ῺᴿⱢ Ϛ Ȳ

ᴖ ᵫӇ Ẕ҃ᴸצ ẃ Ὑ ᵂ – Ȳ ᵫ Ὑ ῺᴿПҵȲӇ Ẕ҃Ҡẁᾎצ

ᵒ ᵫ╥ᵡ ᵫ ᵂПҠ ἤᾼ ȲẃҒ Ὑ ᵂ – ȴ ὑᶺ ᾼ

ᵒḟМȲᾎ ṳḥצ Ὑ╥ᵡ ѿ ᵂП ᾼ ᴿȲᴖד ᴿᾼד ⇔Б ẞ

Ὑ Ὼᴿᾼ ⇔ẃ ứ ᵂ – Ȳ רּֽ֝ ᵒḟМПɦὙ ῺᴿɧП ԈϚ Ȳױ

ᾎ Ғ Пȴ 
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ҫҵȲ Мצᾎ ὙӪ╓ҏȲẔᵒ ѠהⱢὙ ῺᴿȲױ ―ֽϱ רּ ṥ

ϱ ᾎ ПᵒḟМἬ ẞПὙ Ὼᴿȴ ᵒḟМҠѿ ῀Ȳᶺ ᾎ ֯ ӣὙ Ὼᴿ

ᾼᵒ Ѡᾎ Ȳ ⱢҠѿѿὙ ῺᴿᵂⱢᵒ ᵂ – ПṼ ȴ֪ד ᵒḟ ḥצ

ᵒ П ԈȲ╝ᴖᵂ῏ ⱢὑᾎỪПї МȲᴿ ậּר ᵒḟМȲѿὙ ῺᴿⱢ

Ϛᵒ ᵂ – П ԈȴᴖẔ҃Ẃֽᾎ ᵒ ᶙẓצ ᵂ П∟ȲϯϚḔϞᵒ

‍ᴿȲᴖד ȴױ ὑ ҳ Б ПȲ…ᵒ Пה ȴᴖ ю צ

ᾨ ПᵒḟȲẂֽᾎ Бᵒ ᶙ ᵫṳ ᵂ Ȳ⁯ ϯҟᵒ ԈȲҠ ӐӒ

ȴ֪ ᵫ╠ ᵂ ȲẔ Б Ӕ П ȲẔ҃ ԈҠЛⱢᵒ Ȳ֮֝דȲ

ᾎ Ҡ ֪Ɫ ᵍϱ ᾎ Ἠ ֫П …Ȳᴖ ᵫѻ ὑ ӦМԓ ᵒ Пȴ 

5.2.3 ֑Ṷ ᵒḟ  

֑Ṷ ᵒḟ иȲӼ ᾎ ȳ ᾎ ȳ ᾎ ПᵒḟСѿ ᴕȴ

ᾎ ὑ֑Ṷ иȲṳ‍ֽӖṶ Ԉ צ Ϛ ϡ Ȳᵻὑ֑Ṷ иȲ

ᾎ Ɫ֑Ṷ ϡ ᶧȲ֑Ṷ Ϛ ᶧЬⱢ֮Ѡᾎ Сѿᵒ ȴϯ

Ɫ ד2008 7ѣ 1ѡᴟ ד2013 6ѣ 1ѡ Ὠȸ 

 ᵂ  

Ź 

 

Ź 

 ᴿד

ᵂ  

Ź 

 ᴿד

Ź 

 

ᵂ  

Ź 

 

ᵂ  

Ź 

 ᴿד

ᵂ  

Ź 

Ὑ Ὼᴿ 

ᵂ  

Ź 

 ᴿד

Ź 

 

ᵂ  

Ź 

 

ᾎ

(֑Ṷ) 

0 0 3 5 1 0 0 

ᾎ

(֑Ṷ) 

3 1 0 0 0 0 0 

ᾎ

(֑Ṷ) 

6 8 3 9 2 3 0 

 9 9 6 14 3 3 0 

ῶ 11 ᶺ ᾎ ᴞ ד2008 7ѣ 1ѡᴟ ד2013 6ѣ 1ѡ  

֑Ṷ ᵂ – ᵒ Ѡᾎ  

 

ᶺ ד רּ Ȳ ὑ ᵂ ֑ П ⇔Л֝Ȳᶺ ὑ ᵂ – Ṷ֑צ Ȳּר

…‍ П ᶮИ֑צṶ ȴᴖ֑Ṷ ԉП ẓצ ∟њ◕ἤȴ ֵ Ԉ

Ṷ֑צ ῏Ȳ ╥ѿ֑ ᵫ ᾼӭᾼȲ ᵂ ֑Ṷ ԉҠ Ϡ й֮’

ᵂ ϢПӭᾼҵȲҠ Ϸצϱ Пӭᾼȴ╠ ᶺ ὑ ᵂ – П ⇔ϱ Ȳ ậ

֑Ṷ ԉП ȲṳѹЛּֽר ױֽ И ПȲ ӖṶ ԈП ᵫ ӖṶ

∟Ȳ֪ ᴩ ὨȲ ѿᵫ ϢПП֮ᴯ ᴩ֑Ṷ Ȳѿ Ѧ– ϢȲ ὑ

ױ Ȳᾎ ╥ᵡḆ ᵒ ᵫ Ϣ ᵫ П ᵂ – Ȳѿ еӂȳеӔПצ

ᵒȴϱ П ҠѿӦϯ ẃῶӱȸ 
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12 ᶺ ᾎ ᴞ ד2008 7ѣ 1ѡᴟ ד2013 6ѣ 1ѡ  

֑Ṷ ᵂ – ᵒ Ѡᾎ Ӵ ᾿  

 

ϱ Ҡѿ Ȳ֑֯Ṷ ԉѠ ȲᴾϠ ѩẂⱢ ᵒ ᴿד иȲ і

ᵂ῏Ϛ ȲⱢᴶ ὑצϢṝᴞӦ П֑Ṷ ԉϱ Ȳ⁯ЛֽӖṶ ԉᵒ ϱ ẃ

רּ֥ ᾎ Пᵒ רȴ֪Ɫѿּה ֵ ṥ ϱ ᾎ ᵒḟⱢ Ȳṳ ֥

ἤ≈ᴕПᵒ ᶧⱢ ᵫ╥ᵡ צ ᵂ ȳϯϚḔᵒ ᵫ╥ᵡ ᵫ ᵂȳ

ԛᵒ ᵫ ᵫ ᵂП ╥ᵡצ ᴿד ȴ֯ᵒ ᶧϱȲ֑Ṷ ᵒḟ⁯Лֽ

ӖṶ ᵒḟ ẓ ἤПᵒ Ȳᴖ֑Ṷה ᵒḟᴿѾֵ ᾃὑ ᴿПᵒד ϱ ȴ

Ӧϱ Ҡ ῀Ȳ֑֯Ṷ ᵒḟ Ȳצ ֵ Пᵒ ѠᾎⱢᵒ ᶙᵫ Ϣ╥ᵡ צ ᵂ

∟ȲϯϚḔȲᵒḟ ᾃὑ ᴿПᵒד Ȳᴖᶙԓḥצᵒ Ԉȴᴖױ П

ᴿ╥ᵡБד ẞὙ Ὼᴿ ⇔Ȳᴖ ЛӇᵒ ПѠהȲ ᵒḟв ЛҠ ῀ȴ

֪֑Ṷ ԉӇ ֥ ֑ᾎứѻ Ȳᴖ ᵂ – Пᵒ ⁯ӑὑ ᵂ ᾎМ ứᵒ

П ԈȲ ϱ ᾎ үϱֿ⇔ד81 3063 ӖṶᵒḟȲѿ

ᴿᵒד ᶻ ȴᵀ ϱ Л ҏȲ֑Ṷכ ᵒḟМȲ ֵᾎ ὑ ᵂ –

Пᵒ Ȳ ᵒ ᴿȲᴖӑᵒד ᵫ╥ᵡ ᵫ ϢП ᵂȴֽױПᵒḟȲ

╥ᵡ ὑ ṶϢП’ Л Ểԓȳ ὑ ᵂ – Пᵒ Л ȹֽᾎ Ɫ…Ὑ

ῺᴿᴖЛӇᵒ ῏ȲὑᵒḟМ ὙȲЛ ṿϢӖ ὑᵒḟ Ӣ ȴ ᵫҠ

֑ Ȳᶺ ᾎ ╥ᵡ ⱢḆ ȳḆҁ Пᵒ ȲᴖЛᴟὑṿ ᵫ֪Ɫᵒ

ЛỂ ᴖ ֑ ȴ 

ҫҵȲ֯ᵒ ᵂ – Ȳ ᴿПד ԈȲ ֵצ ᾎ Ꞌצᵒ
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Ẓ Ԉȴᵀצ ֵ ᾎ Ԓᵒ ᶙ ᴿ∟ȲИᵒד П Ԉȴױ ӖṶ ᵒ

ḟМἬ Ϛ Ȳ╥ᵡצ ἤ≈ᴕП ȲϷ ╥ ᵫӇ ᵫ ϢП ᵂȲ

П∟ᵒ ẔצᴿИד ȴֽὨԒⱢᵒ ᴿȲᵛ―ᵫד Ϣ ᵫ ᵂ צ

ᴿȲד ᵫ⁯ӑ ᵫП ᵂȲϷЛ Ӵכ ᵂ – ȴᴖ֯ Ӈ Ίứ

ᾼ╥Ȳ ԚצϟԈ֑Ṷ ԈȲᾎ Пᵒḟ╥ רּ֥ ᾎ ἬⱢПᵒ ȲϷה ╥ᵒ

ᶙᵫ Ϣ╥ᵡ צ ᵂ ȲϯϚḔԛᵒ ᵫ╥ᵡ ᵫП ᵂȲԛϯϚḔᵒ

ᵫ Ϣ ᵫ ᵂП ╥ᵡצ  ᴿȴד

МϷצᾎ ѿὙ Ὼᴿẃᵒ ᵂ – Ȳ רּֽ ṥ ϱ ᾎ Пᵒḟ

Ϛ Ȳᶺ ᾎ ╥ ậѿὙ Ὼᴿᵒ БṜȲᴖЛӇԛᵒ ᵫ╥ᵡ ᵫ ϢП

ᵂȴᴖҫҵȲ֑Ṷ ᵒḟ ᵒ ᶙᵫ Ϣ צ ᵂ ’ ∟Ȳ ϯҟᵒ ᵫ╥ᵡ

ᵫП ᵂȲᾎ ᵒ ᶙ ᵫṳӑ ᵫ ᵂ∟Ȳӑԛ ϯҟᵒ ᴿד

П ԈȲױ Пᵒḟ ΊứȲẔ רּ ṥ ϱ ᾎ Ἤ ậП ȴᴖẔ҃֝ד⇔ ᾓ

МȲ Ɫ ᾃ ῏ȲⱢẔМϮԈ…ᾎ ᵒ ᶙᵫ Ϣṳ ᵂ ∟Ȳ ᵒ ד

ᴿ П ԈȲ֪Ɫ֑Ṷ ԈМȲᾎ ᵒ Ừ Ἤ Пв ȴᾎ

ᵒ П ӦȲἨ Ӽ ϱ ạ⇔צ Ȳֽᾎ ṳӑᵒ Ừ МἬ Пв Ȳ

Ẕϱ Ҡ ѿᵒḟЛ Ӧ ᶮϱ Ȳᴖ ױ ᶮ Ӣȴ 

5.2.4 Њ  

ֽὨ ѿϱᵒḟṼ ᾎ ȳ ᾎ ᾎ ᴖи ῏ȲЛиӖṶ

֑Ṷ ȲẔѩẂ ѿϯ ӱПȸ 

 ᵂ  

˄ 

 

˄ 

 ᴿד

ᵂ  

˄ 

 ᴿד

˄ 

 

ᵂ  

˄ 

 

ᵂ  

˄ 

 ᴿד

ᵂ  

˄ 

Ὑ Ὼᴿ 

ᵂ  

˄ 

 ᴿד

˄ 

 

ᵂ  

˄ 

 

ᾎ  2 0 3 5 1 0 0 

ᾎ  4 2 0 1 0 0 0 

ᾎ  18 12 3 14 5 4 1 

 24 14 6 20 6 4 1 

ѩẂ 32.0% 18.7% 8.0% 26.7% 8.0% 5.3% 1.3% 

ῶ 12 ᶺ ᾎ ᴞ ד2008 7ѣ 1ѡᴟ ד2013 6ѣ 1ѡ  

ӖṶ ц֑Ṷ ᵂ – ᵒ Ѡᾎ ֥ цᴍиѩ 

 

Ӧϱ Ҡѿ ẞϚ ὨȲϷ ╥֯ᶺ ᾎ ᵒḟМȲ ֵ ╥ќ═ Ɫ רּ֥

ϱֵ Пᵒ ȲϷה ╥ᾎ ᵒ ᶙ ᵫἨᵫ Ϣ╥ᵡắ ᵂ ᾎ’ ȲϯϚ

Ḕᵒ ᵫ╥ᵡ ᵫἨᵫ ϢП ᵂȲ ∟ϚḔИ…ᵒ ᴿד иȴ ϱ

П ὨϷҠѿ Ϛ צ П ὨȲװ Пᵒ …ᾎ ᵒ ᶙ ᵂ П∟Ȳ

ᵒ ᵂП ╥ᵡצ ᴿПד Ȳױ ᵒ ᴿד иȲצҠ ᾎ Ɫ



 

97 

 

ᴿПד ⇔Б כ ᵂ – ȴᵀ ᴿ╥ᵡⱢὙד Ὼᴿȹᵂ῏ ᾎӦᵒḟМ

ҏ Ȳ֪Ɫ֯Ẕ҃ᵒḟМצᾎ ὙӪῶӱ ᵂ ПדᴿἤБ Ὑ Ὼᴿᾼ֮ḔȲ

ᴖᾎ ╥ᵡ֯ ᵒ ᴿМȲẔד ≈ᵛ҅ῶἬⱢПᵒ ⱢὙ ῺᴿȹҠ Ӈ

ᾎỪПї Ữ ҏ ȴᴖЛҠᵡ ᾼ╥Ȳᾎ ֯ᵒḟ ц ᴿȲᵒד

ᴿ∟Ȳ֯ᵒḟМד ӑҏ Пᵒ ȴ ὑ ȲҠ Ɫᶺ ᾎ ֯ᵒ ᵂ

– ȲӇ ᾼ֮Ѡȴ֪ⱢֽὨᾎ≈ע ẞᶠꞋӑᵒ П ԈȲᴖ

ᴿ―Ҡד ṕצ ᵂ – ӢȲ╥ᵡṕП Ȳᾎנ Ӈ ԛᵒ ԈП∟ȲИ

ҏ ᵂ – П ȴ╝ ױ֯῏ Ϸ− ᾼ Ȳ ╥ӖṶ Ἠ╥֑Ṷ צ

ӢȲἨ ᵫҠѿ ϱ ᾼạ⇔ ẞ ȷᵀ╥ᾎ ֯ᵒ ᾼ Ȳ╥ᵡ

Ӈ ᴕ ᵒḟПӔ ἤ ᵫП’ Ȳ СḆ ȳеӂПᵒ ȲИⱢᶔ ȷᴖֽὨ

ᵫ ᵫ ᵂὑױ Б Ὑ ῺᴿП ⇔Ȳᾎ ὑ ӦМ╥ᵡ Ὑ ȴ 

Ϯ ѩẂМᵒ Ԉ Ὼּר ֵ ṓ Ȳ ᵒ ᾼ ᶧϱ Ҡ צ

П ȲϷ ╥ὑӐ МȲϚ᾿ ẞᾼ ȴֽὨԒᵒ ᴿᾼד Ȳᵛṿԛֵ

ᾼ ᴿȲד ᵫӑ ᵫ ᵂ῏ȲϷḥצ ᵂ – Ӣȴ ╥ѩ Њᾼ

Ȳ֯ᵒ ϱ ЛֽẔ҃ѠᾎצἬ ȴᴖᾎ ֯ᵒ ᵂ – ȲϷצ ậ

Ὑ ῺᴿПӴ ȲϷ ╥ ᵫ ᵂ ᵫ ᵂדᴿ ⇔Б ẞҠѿ ᵫ Ӵ ᵂ

Ҡ Ȳ ҠѿכӴ ᵂ – ȴҠṓּר ֯ Ὑ ῺᴿП ȲӼ ᶺ ᾎ

Ἤ ȴ╥֪צ П ‍ ᵺ Ȳᴖᾎ ֽὨ Ϛ ӂᴕ Ȳṳѹ҉и’ Ṷ

Ϣᵓ Ȳ⁄ ậὙ ῺᴿП Ȳ ὑ ṶϢ’ Ϸ ⱢỂԓȴẔ҃ Ɫצᾨ Пᵒḟ

ѩẂἬᴾЛֵȲ ᾨױצ ᾓ ӢȲҠ ὑᵒḟЛ Ӧ ᶮȲᾎ И ᵒ

ᵫἨ ỪἬצ Пв ȴ 

ᴖṕПȲᶺ ֯ᵒ ᵂ – Ȳ ᾎ Ὑѝ ứᾎ Ɫᴶ ԈПᵒ ȴ

ᵀ╥֪Ɫנ ᾎ үϱֿ⇔ד81 3063 ӖṶᵒḟМȲ ὑᶻ Пᵒ ԈБҒ

ѿứ Ȳṳѹױᵒḟ ᾎ ȲᴟЭ Ѿ֯ᵒ ᵂ – Ȳ іӣ ᵒḟМ

ⱢӇ ѿ ᴿẃᵒד ᵂ – ȴ ֯ᵒḟМṳḥצ Ὑ Ɫֽᴶ

Пᵒ ᶧȲ Ṽ רּ ᵒḟП ᴕȲẔМѿԒⱢᵒ ԛᵒ ᴿ῏Ȳד

ⱢϚ צ ἤП≈ᴕȴᶺ ᾎ ╥ᵡҠѿ ᴕּר ѿцᵒḟȲ֯ᵒ ᵂ –

ȲצϚứПᵒ ᶧȲϷҠṿᵒḟв ὑ ϚȲ ᵒḟϚ ȲЛ Ӣ ᵒӮל

ṶȲҠצᵗὑ ϢӖ ὑᾎ П‒ὢ⇔ȴ 
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гȳ  

6.1 Schechter & Thomas Ἤ ậПṓ  

 

13 Schechter & Thomas ᵂ – ᵒ  ה

ѿϱ Ȳᶺ ҠѿḆϠ ᵂ – Ἤᵒ П ԈȲ ẔМв ȴ֯Ϛ ỞЮ

Schechter & Thomas ѿцNimmer ṓ Ȳ―Ҡ῀Ẕṓ ϱ ṷצ Пиὼȴ

›῏ ⱢȲ֯ᵒ ᵂ – ȲӇ ậ Ɫ Ȳṳѹᵒ ד ὑ Nimmer

ᴖṕ… Ɫ ПѠᾎȴẔ Ɫὑᵒ МȲϚ ỞӇ Ԓᵒ ᵫ צ ᵂ Ȳ

╥ ᾼȴП∟ᵒ иⱢȲ ᵫ╥ᵡ ᵫ ᵂȲֽὨ ֥ᾼ Ȳ ᵫἬ

ⱢП ᴩⱢ╥ᵡⱢЛ ậӣȴᵒ ᶙ ᵫᾼ ᵂ П∟Ȳ ϚḔӇ Ԓᵒ ᵫ╥ᵡ

צ ᾼᴩⱢȲϷ ╥ѿ Ὼᴿἤẃᵒ Ȳ ֝ ᾿צ֮ Ҡѿ

Ὑȴ ᵫ Ὑᶙ ԈП∟ȲӇ Ὑ ᵫ Ẕ ᵂП Ṷצ ϱῺᴿἤȲϷ ╥

ᾼ ⇔ṳЛֽ ᴿד ⇔ẃ ױֽ ȲᵀӇ Ẓ ᵂП Ϛứצ ᵅ ⇔Ὼᴿ

ἤИҠכӴ ᵫצ ᾼᴩⱢȴ 

ᵫ ὙϠ ᵫצ ᴩⱢП∟Ȳ ╥Л ậӣᾼ ȴ֯Л ậӣ иȲӇ Ԓ

ᵒ ᵫἬᶻ ῏Ɫắ’ Пῶ Ȳᴖ‍ắ ᵂ ’ П ἘȴֽὨᵒ ᶙ ᶻ и

Ɫῶ П∟Ȳԛᵒ Ẓ ᾼ ᵂ ╥ᵡצ ᴿȴ֯ד ᴿᾼד иȲ֪Ɫ…ѿϚ

Ṕ⇔ẃᵒ Ẓ ᵂ╥ᵡ ᴿȲ֪ᴖіד Ϛṷ Ɫѻ ᾼ ȲᵀЛ ֽᴶȲ

֪Ɫ ֵ ᵂӭ ⱢϚ Ȳױ иѿϚ ẃᵒ Ẓ П ╥ᵡצ ד

ᴿȲ Ӑϱ Ɫ⌂ ȴ 

ᵂ  
Ὑ  

 

Ὼᴿἤ 

Л ậӣ 

ᶻ иⱢắ’ Пῶ  

 ᴿד
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6.2 Nimmer Ἤ ậПṓ  

 

14 Nimmer ᵂ – ᵒ  ה

ҫҵȲNimmer Ἤᵒ ᾼṔ⇔ḥצ Schechter & Thomas ױֽ Ȳᵀ╥

ᾼ֮Ѡ ᵒצ Пȴ Ϛ ỞӇ Ԓᵒ ᵫ╥ᵡ צ ᵂ ПҵȲ ϯҟᾼḔ

╥ Nimmer Л֝ὑ Schechter & Thomas П ȴ ϯҟ ᵫӇ Ὑ ᵫӑ

ᵫ֝ Ȳᶻ ᵫ ᵂМẓצ ἤП ᵂכиȴᴖ иᾼᵒ ╥ѿ ᴿד

ᴖⱢᵒ Ȳ֯ ᾼ иȲ֪Ɫ᾿ ‍ ֮юȲἬѿ Ѿ ѿ ẃ Ὑȴ

Ὑ иȲ֪ⱢӇ ֥Ϛứ ⇔ѿϱП Ҡ ȲἬѿ ᾼ ȲӇ צ

П֥ Ἠ῏╥֥ Ҡ ἤȴ֯ Ϸצ цὙ Ὼᴿᾼ Ȳ֪ⱢὙ Ὼᴿ…

֪Ẓ ᵂᾼדᴿ ⇔ȲБ Ҡѿ ᵫ Ӵ ᵂᾼҠ ȲẔ ⇔ạױ ὑ ᵫ

ϱ ꜙЄȴ֪ⱢҠѿӦּר ṥ ϱ ᾎ Ҡ῀ȲצϚ иᾎ ⱢҬ ᾎ

Ɫ ᵫ ᵂ ᵫ ᵂὙ Ὼᴿ Ȳ̓͂ ᵫᵛЛӇ Ὑ ȲᴖҠ᾿ Ὑצ ᵂ – ȷ

ᴖҫϚ иᾎ ⱢȲ ϠὙ ῺᴿПҵȲ ᵫ ╥Ӈ ὙẔ҃צ ᾼ ȲИ

Ҡѿᵒứ ᵫצ ᵂ – ȴ֯ Nimmer ᾼ ϷҠѿ῀ ȲὙ Ὼᴿ╥

ԉ ȲֽὨ ᵫЛ Ẕ҃ Ὑ ᵫ Ӵ ᵂ῏Ȳ⁄ᾎ ֥ ᾓȲҠ

ѿᵒḟ ᵫצ ᵂ – ȴױạ⇔֯ᶺ ᾎ ϷצᾎỪ ṓױֽ ȲӼ֯ᵒḟ Ὑ

Ӫ֮ ẞὙ ῺᴿПᵒ ȲṳѿПᵂⱢ ᵂ – Пᵒ Ṽ ȴᴖ╥ᵡӇ ỮẓצẔ҃

ИҠѿᵒứ ᵫצ ᵂ – Ȳ֪Ɫ ᵫ ᵫ ПѠהȲҠ ᾿צ

ȲἨ῏╥ ᵫ ᵂ╥е Ể῀П ᵂȲṳѹ ᾛ ȲἨ֯ὑ Ϛצ П֮ẃ

Ὑ ᵫ֥צ ȲἨ῏╥֥ Ҡ ἤẃ Ὑȴ ὑ’ ᵫᾼ ϱ֮ᴯȲṳѹ’

Ẕ Ȳᴿѿ ᵫӇ ҏẔ҃ П ẃ Ὑ ᵫ Ẕ ᵂⱢ ȴ 

֯ ᶙ ԈП∟ȲֽὨᾎ Ɫ ֥ᾼ Ȳ ╥ᵒ ᴿȴ֯ד

Nimmerᾼ МȲ֯ ᴿד Ȳצ ὑῺᴿἤᾼ иȴNimmer Ɫ

ᵫ ᵂӇ ᵫ ᵂצῺᴿἤȲ ѩ Ὼ Schechter & Thomas Ἤ ᾼṶ ϱ

ᾼῺᴿἤȲ ϯҟИ ᵒ ᴿȴᴖ֪Ɫד и Nimmer Ҭ╥ ϚϯȲṳ

ḥֵצ Ȳṳѹ ᾼ ὑ ᴿᾼד Ȳ╝ᵂ῏ Ɫּר ᾎ ֯ᵒ

ḟ ֵѿ ᴿᵂⱢד ᵂ – Пᵒ ȴֽױП ֪Ҡ …֯ᵒ ד

ᵂ  

ӑ ֝ ᶻ ᵂ Мẓצ ἤП ᵂכԌ 

Ṷ иʟ &Ὼᴿἤ 

ᾎ√ иʟ  ᴿד
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ᴿᾼ֝ ȲẔ Б ֯ᵒ ᵂП ᾼῺᴿἤȲᴖЛӇиכᵒ ῺᴿἤП∟Ȳԛᵒ

ד ȲR ὑᾎ ᴖṕӼ ⱢὙ ȳ―ὑᵒ ȴ╝ּר ᵒḟ ᾿ ѿ ц ᴿȲד

ẃᵒ ᵂ – Ȳ ὑϱ ӦȲΊ ᵒ ѠהϷ╥Ϛ ПѠᾎȴ 

רּ 6.3 ὑ ᵂ – П᷅  

6.3.1 ᵂМϚ ҏ П Ἐȳ  

Ṷ ϱῺᴿἤ Schechter & Thomas  

 

Nimmer  

 

Ὑ Ὼᴿ Schechter & Thomas  

 

Nimmer  

ᵂ  
Ὑ  

 

Ὼᴿἤ 

Л ậӣ 

ᶻ иⱢắ’ Пῶ  

 ᴿד

ᵂ  
ӑ ֝ ᶻ ᵂ Мẓצ ἤП ᵂכԌ 

Ṷ иʟ &Ὼᴿἤ 

ᾎ√ иʟ  ᴿד

ᵂ  
Ὑ  

 

Ὼᴿἤ 

Л ậӣ 

ᶻ иⱢắ’ Пῶ  

 ᴿד
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Ϛ ᾎ Schechter & Thomas  

 

Nimmer  

 

ῶ 13 ᵂ῏ ᵂ – МϚ ἘὑẒ♆ ῏МἬᵒ П и 

6.3.1.1 Ṷ ϱῺᴿἤὑᶺ ᾎ ӣ 

רּ֯ Ȳ ẞϠϚṷᶺ ḥֵצҒ ᾼ ȴּר ὑ Ϯ Ἤ

ԝҏП ṷצ ᾨ ȲṳѹצЛ֝ ῏иᵑ ҏẔכᾎȴᴖᶺ ֯ Ϯ ᾼ МȲ

Ṷ ϱῺᴿἤ╥ᶺ ἬḥצᾼȲ֪ⱢṶ ϱῺᴿἤȲּ֯ר ᾼᵒḟ Ȳѻ ᾼ ╥

֯ᵒ ᵫἨ ᵫ╥ᵡҠѿ ᵛḟᵒḟȴֽὨ ᵫЛ ᵫ ᵂ Ẕ ᵂ Ṷצ

ϱῺᴿἤȲױ Ȳᾎ Ҡѿϯ ᵫ Пᵛḟᵒḟȴ ᵛḟᵒḟ…ᾎ ứ ԈМḥ

Ṷצ ᾨ ȲᴖҬצᾎ√ᾨ ᾼ Ȳᾎ ҠѿЛ ПḟứȲᵂכ ᵛḟᵒḟȴ

ᵀ╥ᶺ ᶧϱ Ȳṳḥצᵛḟᵒḟᾼạ⇔ȲἬѿᶺ ᾎ ֯ᵒ ᵂ – Ȳ

ṳӑ цṶ ϱῺᴿἤᾼ ȴ 

ᵂ  
ӑ ֝ ᶻ ᵂ Мẓצ ἤП ᵂכԌ 

Ṷ иʟ &Ὼᴿἤ 

ᾎ√ иʟ  ᴿד

ᵂ  
Ὑ  

 

Ὼᴿἤ 

Л ậӣ 

ᶻ иⱢắ’ Пῶ  

 ᴿד

ᵂ  
ӑ ֝ ᶻ ᵂ Мẓצ ἤП ᵂכԌ 

Ṷ иʟ &Ὼᴿἤ 

ᾎ√ иʟ  ᴿד
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6.3.1.2 ᵂП ᴿדֽ ⇔Б Ὑ Ὼᴿ ὑᵒḟ ӦМ ὙṳҒѿ Ὑ

 

ᴖᶺ ֯ᵒḟ Ȳ ֽ Ἤ ӱȲ ẞὙ Ὼᴿᾼ ȴ֯ ᵒḟ Ȳ

ᾎ ᾼӣ Ἠ Л╥Ὑ ῺᴿȲᴖ… ᴿȳד⇔ ⇔Ὼᴿ ӣ ȲӐѝӣѿὙ ῺᴿȲ

֪ᶺ ῏ѿ ӣ ῶ ПҵȲҫҵ֪Ɫᵒ Ὑ Ὼᴿ Ȳ╥֯ ᾼ ◕Ἤᵒ ᾼȲ

Ữӑ Ϥ ᴿПד ◕Ȳ╝ѿὙ ɦῺᴿɧⱢ ӣ ȴᵀ╥ ṷӣ Л Ὑ

Ὼᴿᾼᵒ Ȳὑּר ᾼ ϱ ȲὙ Ὼᴿ Мצ ֵᾨ ῏ⱢȲֽὨ ᵫ ᵫ

ᵂП Ȳᾎ ⱢẔБ ẞὙ Ὼᴿᾼ֮ḔȲϷ ╥Ҡѿ ᵫ Ӵ ᵂҠ ῏Ȳ

╥ᵡ ᵫỮ Ὑ ᵫ ᵫП ᵂȹἨ῏╥Ὑ Ὼᴿᾼ Ȳ Ҡѿ

ᾼ ԈȲᴖЛ ᵫԛҫҵ Ὑ ȹ֪Ɫᶺ ֯Ὑ Ὼᴿᾼ Ȳ ứᶙὙ Ὼ

ᴿП∟ȲꞋӑ Ḗ ᵫӇ ҏ ᾼ Ȳᶺ ᾎ ⱢȲὙ Ὼᴿᾼ Ṝѿ

Ὑ ᵂ – ȴ ֯ᶺ ᴖṕȲӖṶ Ԉᾃ ḟ ᾨȳ֑Ṷ Ԉᾃ Ȳᵀ╥

֯ ᶧП Ȳ Л Ȳᵀ╥ϷӇרּ ’ Ѡ ṶϢП ȴЛ ᵫ

ᾼ Ӈ ’ Ȳד ֮Ȳ ᵫᾼ ϷӇ ’ ȴ╝ᴖᵂ῏ Ɫ ᾎ ᵒ Ὑ Ὼ

ᴿᾼ ȲẔῺᴿἤБ ẞ ᵫ Ӵ ᵂᾼҠ ȲT ╥ⱢϠ҉и’ ᵫᾼ Ȳ

╥Ӈ Ḗ ᵫ ҏ Ὑ ᾼ֥ Ҡ ἤȲἨ῏╥צ ᾼ֥ Ȳֽ֝Ӑ

ѝὑ Ϯ Ϯ ȲЮ רּ ὑὙ Ὼᴿᾼ ȲЛ ᶙԓὍ Ḗ ᵫ Ὑ

ȴ215 ᵫП Ὑ ⇔Ἠ ЛӇֽϚ ‍Ὑ Ὼᴿᾼ Ὑ ⇔ Ȳᵀ╥ ᵫ ╥Ӈ

ҏ ᾼҠ ȲֽױϚẃȲИҠѿӂ Ẓ ᾼ ȴѹᶺ ᾎ ὑᵒḟМֽ֑Ṷᾎ ֵ

ᵒ ᴿцד ứ֑Ȳֽ ᴿד ⇔Б Ὑ ῺᴿȲ⁄ᾎ ὑ ӦМ

ὙẔ Б Ὑ ȲЛ ԛѿẔ҃ Ғѿᵒ Ɫ ȴֽᾎ Ɫ ᴿד ⇔Ữӑ

ẞὙ ῺᴿП֮ḔȲ⁄╥ᵡ Ḗ ᵫ Ὑ П֥ Ἠ֥ Ҡ ἤȲֽױᵒḟỮ

Ȳѹ ᵫ ᵫП ᵓȴ 

6.3.1.3 Ϛ Ṕ⇔ὑᶺ ⱢᾎỪᵒ ἨԊ ứ ᵫ 

֯ᵒ ᶙ ᾼ ԈП∟Ȳᵒ ᴿד Ȳּר ᾎ ֵѿϚ ᾼṔ⇔ẃᵒ

רᴿȴѿּד ᵒḟԒẂ Ȳ֯ᵒ ᴿד Ȳ…ѿϚ ᵂᾼӭ ȲϷ

╥Ϛ Є ᾼṔ⇔ȴᵀ╥֯ᵒ Ɫ ᾼ ȲẂֽ ᵂȳἨ῏╥

ᾼ ᵂȲẔ ᵂ Ϣὑ ᵂ Ȳ ứᾼѻ ӭ … Ɫ ᾼ Ȳᴖ‍ Ϛ

Є ȴױ Ȳі ῏≈ᴕȲ╥ᵡѿϚ Ṕ⇔ẃᵒ ╥Ӕ ᾼȹἨ ֯ ứ

ᾼ ᵂ ȲӇ צ ứᾼ ẃᵒ Ṇᾨ ȲW ὑ ᵂ ’ И ḆҒỂԓȴ֪ ᴖȲ

ᵂ῏ Ɫѿ ᵂᾼἤ ẃḟứᵒ ᴿᾼד Ɫ ȴᶺ ֪Ɫḥצ ᾼạ

⇔ȲἬѿҠ ḥצ ᴿἤӦᾎỪἨד ẃᵒ ᾼ ȷᵀ╥ ӣ֯ᾎỪᾼї

ϱ ȲἨ ᾎỪ֯ᵒ ᵂП ╥ᵡצ ᴿד Ȳֽ Ὠ ᵂᾼ …Ϛ ᾼ Ȳ

ҠѿᶙԓӦᾎỪᾼї ᴖᵒ ȷֽὨ ᵂᾼ … Ɫ ПϢЂ῏Ȳ⁄ᾎỪ╥ᵡ

                                                 
215

 Higgins, supra note 75, at 166. 
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ֵҒ ᴕ ứ ᵫἬ П ṓȲṳҒѿ ᵂ ПϠ ᴖᵒ Пȴ 

6.3.2 ӣ ứ ₤ ᵂП ᾎ 

É Ἐц

ᾎ 

É ה ᾎ 

É ч ᾎ 

Schechter & Thomas  

 

Nimmer  

 

ῶ 14ᵂ῏ ᵂ – М ἘὑẒ♆ ῏МἬᵒ П и 

ѿϱ Ҡ ӣП ᵂ Ἤצ₤ ạȲ Ẕᵒ в ꞋⱢи ᵂП Ἐ ῶ П

ꜜ ֽᴶ иȲ╝ѿϱ ῶӱẔὑЛ֝Пṓ МȲἬⱢПᵒ Ɫᴶה ȴὑ Schechter

Thomas П МȲᵒ ᶙ ᵫ צ ᵂ ∟Ȳԛᵒ ᵫ╥ᵡצ ᴩⱢȷ

ứ ᵫצ ᴩⱢ∟Ȳᵒ Л ậӣ иȲӦ ϚḔи ᵫἬᶻ ῏╥ᵡⱢ ἘἨῶ

ȲИ ᴩ ᴿПᵒד ȴὑ Nimmer Пṓ Ȳ⁄ὑᵒ ᴿד и ᵫ

Ἤᶻ ῏╥ᵡⱢ ἘἨ ᴿȲ╝ὑᵒד ᴿד Ȳ ҏҠѿ ӣП ᾎȴᴖּר

ᾎ ֪ Nimmer ὑ М◕ Ἠᵒ ―П ֪Ȳ Nimmer ϡ ◕Пᵒ Ԉ

оⱢ ᴿȲѹὑᵒד ᴿד ᴿӼ ᵶῺᴿἤПᵒ Ȳּר ᾎ ᵂױֽ

ᾎὑᵒḟϱ Ɫ Ȳ╝ֵ רּ ᾎ Пȴ 

6.3.2.1 Ἐц ᾎ ӣὑ ֥ П ᵂ ₤ 

ᶺ ֯ᵒ ᴿד ȲҠѿ῀ ӣ‍ ֵᾼ ứ ᵫȲṳѹᾎ ὑ П

ԈȲṼ ứ ᵫᾼ ᵛ ȴẔ ֯ᵒ ᴿד Ȳּר ҏϠ ֵ ᾎȲ

ҠѿẁЛ֝ ᾼ Ԉ ᴩ ᴕȴẂֽ Ϯ Ἤ ẞᾼȲ Ἐц ᾎ ╥

ᵂ  
Ὑ  

 

Ὼᴿἤ 

Л ậӣ 

ᶻ иⱢắ’ Пῶ  

 ᴿד

ᵂ  
ӑ ֝ ᶻ ᵂ Мẓצ ἤП ᵂכԌ 

Ṷ иʟ &Ὼᴿἤ 

ᾎ√ иʟ  ᴿד
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רּ ᾎ Ἤṿӣᾼ ᾎȴ ᵑ֯ὑӇ ѿ Пᾼ ԈȲẂּֽר ᵂȳ∂

ᵂȳἨ῏╥ ᶮ ᵂ ȴֽὨᾎ ϱ ₤ ᵂὊ ȲиᵑиέẔ֢ иᾼ Ȳ

Ҡ ῏ᾼ ἳ ȲṳѹЛ ẞ’ ᵂ ᾼӭᾼȴᶺ ᾎ ֯ᵒḟ

Ϸ ѿ Ἐц ẃ ᵒ ᵂ – Ȳṳѹ֯ᵒḟ װֵ ẞѿ Ἐц

ẃᵒ ᵫ ᵫП ╥ᵡצ ᴿȴҠṓᶺד ᾎ ὑ Ἐц ᾎ╥

ậӔ ᾼ ⇔ȲṳѹΊứẔṓ Ȳ ПӣὑᵒḟПМȴ 

ה 6.3.2.2 ᾎ ӣὑẓ╝ṶἤП ᵂ ₤ 

ҫҵ Ϯ Ἤ ẞᾼ ה ᾎȲѿцч ᾎȲ⁄֯ᶺ ᵒḟ ‍ юṓȴ

Ẕ ὑּר ᾼᵒḟ Ȳ ה ᾎѿцч ᾎἬ ӣᾼᵒḟד юȲҠ ֪Ɫ

Ẓ ᾎ ὑҠѿ ӣᾼ ᵂצἬ‭ ȲἬѿצ ӣϱ ᾼᵺ ȴ ה ᾎ Єᾼ

ι ⱢȲҠѿѿ ה ᾎᵒ ᾼ ᵂᴿѾ‭ ὑ╝Ṷ ₤ȲẔ ᾎЛыҠ ӣὑ

רּ ᵂȳἨ῏╥∂ ᵂȳḆ ᾼ ᵂϠȴṳѹẔӐṝᾼ ϷЛы

ᾎ Ἤ Ȳ֪ Ɫ֯ᵒ ה ᾎ Ȳ ὑ Ἐ ῶ П ᾼꜜ Ȳṳḥצ‍ ȴ

ה ᾎ֯ ӣϱ ᾼᵺ Ȳᴖ ᴕ ה ᾎПᵒḟҠ ╥‍ ю ȴ 

6.3.2.3 ч ᾎ ӣὑ ה ᵂМ 

ҫҵч ᾎ Ȳ֝ ֮ȲϷ╥ ה ᾎϚ Ȳ Л ᵒ ᵂП Ἐ

ῶ ᾼꜜ ȴᵀ╥ч ᾎצϚ ѩ ᾼּט ȲϷ ╥ᾎ ֯ ӣч ᾎᾼ

Ȳ ⱢϚ ֯ᵒ ᴿד Ӈ ѿϚ ᾼṔ⇔ẃᵒ Ȳᴖч ᾎ…ѿ

Ϣẃᵒ ᴿȲѿד ᵂᾼ ἤᴖṕȲױ ╥‍ ֝ᾼȴ ᶺ ֯

ᵒ ᴿד Ȳ ᵒḟМꜙюҠѿ῀ ᾎỪ╥ ậ Ϛ ᾎẃᵒ Ȳצ ֵᵒḟ

Ȳ ẞϠ ᵫᾼ ṷ и ᵫᾼ ṷ иדצᴿᾼ֮Ѡȷᵀ╥ ֵᵒḟМȲḥצ

ᾼ ẞ╥ ӣ Ϛ ᾎȲἬѿӐѝׁ֯שṅᾼ ȲЛ ῀ᾎỪᾼї Ȳ֯

ṅϱשᴿᾼׁד ϷצἬ ạȲҬ ѿѝֿѝ ẃ ᾎỪἬ ӣ ᾎᾼї ȴֽὨ

ᶺ ᵒḟҠѿὙӪ╓ҏᾎỪ֯ ӣϱ Ȳ ὑṆᾨ ᵂ ӣᴶ ᾎȲἨ Ҡѿṿ∟

ẃᾼ Ғ Ҡ ἤȲṿ ᵫ ᵫ֯ МצḆֵ Ҡẁ ᴕȴ 

6.4 ᶺ і רּ ᵂ – ᵒ Ɫה  

ᶺ ᵒḟ Ȳ֪Ɫ ᾎ үϱֿ⇔ד81 3063 ӖṶᵒḟȲ П∟֯ ᵂ

– ᵒ ѿ ᴿẃᵒד ᵂ – ȴҠѿ ᾼ╥Ȳ ᵒḟ╥ѿᶻ

ẃ ứ ᵫ╥ᵡ– ᵫ ᵂ Ȳᴖᶻ Ҡѿӣ ᴿẃᵒד Пȴ ╥ ậ

Nimmer Пṓ Ȳṳѹ ϷҠѿ῀ Ȳּר ṥ ϱ ᾎ צ ֵ ᾼṓ Ӽ

Пȴᵀ╥ᶺ ֯∟ẃᾼᵒḟ Ȳצᵒḟ ṓ Ḇ иȲϷ ╥ ҳ Ἤ ᾼ

Ẃᵒḟ Ȳ ҏϠӇ Ԓᵒ ᵫ – ᾼ и╥ᵡⱢῶ ȲП∟ԛᵒ
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ᵒḟױᴿȲד ԈϭḆҒ иȲṿᵒ ᾼ ὑӔ ȴ֯ӐѝМἬ ҏᾼ Ẃᵒ

ḟȲҠѿᵂⱢᶺ ֯ᵒ ᵂ – ᾼᵒ ȲẔᵒ в רּ… ᾎ ᴩПדצᾼ

ᵒ ȲϷ ╥ϚḔ ϚḔᵒ Ȳᾎ Ӈ ֯ᵒ ᶙ ᵫצ ᵂ П∟ȲԛṼ

ᶧᵒ  ᴿȴד

6.5 ᶺ ᵂ – ᵒḟֽצ Ϛӣ Л כ  

֯ᶺ ᵒḟМᾼׁשṅȲẔ ᾼ …ӣ Л Ϛᾼ Ȳ֪ⱢМѝֿҠѿӣЛ

֝ᾼֿ ῶ ҏ֝ ᾼ ≈ȴẂֽᶺ ᾼᵒḟМȲ֯ᵒ ᴿד ȲẔӣ צ ד

ᴿȳ Ὼᴿȳ ᴿ ȴϷצ ֵᾎ ֯ᵒ ᶙ ᵫ╥ᵡצ ᵂ ∟Ȳ ᵛ

ᵒ ᴿȲṳѿד ᴿᾼד Ὠẃᵒứ ᵫ╥ᵡצ ᵂ – ȴ ᵒḟМἬṕ

ᴿᾼᵒד ȲꞋӑᵒ ᾼ ԈȲ╥ᵡױ ᾼ ᴿד ╥ ὑὙ Ὼᴿᾼᵒ ềȹ

ᵀ╥֯Ẕ҃ᾼᵒḟ Ȳᾎ Ϸצ ẞὙ Ὼᴿᾼᵒ Ȳᾎ ὑ ṷӣ ᾼ ӣϱ Ȳ

Ҡ ӣ ᾼЛ Ϛ ᵒכ ϱ ᾼ ȲϷצҠ כ ȴֽ Ὠᾎ ֯ϱ ᾼ ᶮϯȲ

… ⱢẔᵒ ᾼḔ ╥Ὑ Ὼᴿᾼ ứȲ⁄ ᴿᾼӣד ╥ᵡ ḆҒ ȲИЛ

ᵒכ ϱ ᾼ ӣȷֽὨᾎ ᾼ ứ╥ ᴿᾼד ȲֽױϚẃȲᾎ ᴿד

ᾼ ứȲᴖӑᵒ ᵫ╥ᵡ ᵫᾼ ᵂȲ ὑ ᵫᾼ’ Ӽ ЛṜȴ╝ᶺ ᵒ

ḟПМȲẔӣ Л ϚȲἨ ֯ѝ ϱ ҠѿӣЛ֝ᾼѠהῶӱȲᵀ╥ӣ ᾼ Ϸצ

Ҡ ẃϱ ᾼᾨ ȴ 

ҫҵȲ֪Ɫᶺ ֯ ᵂ ᾼ֑Ṷ ԉϱ צ ứצ ֑П Ȳ֪ ứ цϢ

ṝᴞӦȲᶺ ᾎ ֯ᵒ ϱ Ӈ ḆҒ ȲḆҒ’ ṶϢȴ֯’ ᵫ Ϣ ᵂ ᾼ

֝ ȲϷӇ ’ ᵫᾼ ᵓȲяẔ֑֯Ṷ ԉϱ Ȳ ὑ ᵂ – ᾼᵒ ȲӇ צ

ḆҒ ᾼ≈ᴕȴᴖ ᶺ ֑Ṷ ᵒḟᾼиέϱ ȲҠѿ ҳ כ ҏẃȲ֯ᵒ

ᵂ – Ȳצ≈ᴕḔ ᾼ ȲϷצ ᵒ ᾼ ȴ֑Ṷ ֯ᵒ ᵂ – Ȳ

ᵒḟᵒצ ᾼ ᶧЛּֽר ᵒḟצ ἤᾼ≈ᴕȲᾎ ֯ᵒ ᶙᵫ Ϣ צ ᵂ П∟Ȳ

ϯϚḔϞᵒ ᴿȲד ∟Иᵒ ȴױ иᾼ ╥Ȳᵛṿᾎ ῧϠ‍ Єᾼ

ᵒ ᴿȲֽὨד ∟ ᵫӑ ᵫᾼ ᵂȲ ᴿᾼᵒד ᴿѾ Ɫ

Ὲ ȴᴖֽὨᾎ ֽ ἬӱȲֵצ ᾎ ᵒ ᵫ Ϣᾼ ᵂ ᵫᾼ ᵂП

╥ᵡצ ᴿȲᴖӑᵒד ᾼ Ȳ╥ᵡᾎ ᴿד ứ ᵫצ ᵂ –

ᴖҠᵒ֑ȴ ‍ᾎ ậᾼ ⇔Ȳ֯ᵒ ᴿד ⱢБ ẞὙ Ὼᴿᾼ ⇔Ȳᴖ

ⱢЛӇᵒ ῏ȲỮҠ ắȴ ᾎ ὑᵒḟМṳӑӻ҅Ẕ╥ᵡБ ẞὙ Ὼᴿᾼ

֮ḔȲᴖҠЛӇᵒ ȲֽױϚẃȲЛ כ ᵫᾼ – ȲḆҠ צᵒḟכ

Ҡ П ȴ 

רּ֯ ṥ ϱ ᾎ ᾼ Ȳ ὑᾎ Ἤ ậᾼṓ Ȳᾎ П ᵒ ϱה

ϚứП ȲἨ ḕ ᵒḟП Ἤ ᾼᵒ ѠᾎЛ ȴ֝ד Ṽ Л֝ᾼ ᵂ

ӣȲᵀ╥ Ӑϱ ⁄ ╥Ϛ ᾼȴч ᶺ ᾎ Ȳ֯ ᵂ – Ȳ

іӣצֵ ᾎ үϱֿ⇔ד81 3063 ӖṶᵒḟȲ֯ ứ ᵂ – Ȳѿᶻ

ᾼѠה ứȲϷ ╥ѿ ᴿẃᵒד ȴᵀ╥ᾎ ֯ ӣϱ צ Ϛ ᾼ ᶮ
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ӢȲ֪Ɫ ֵᾎ ֯іҏ ӣᾼ ⁄П∟Ȳ ϯҟᵒ ᾼѠֵצה ᾼᾎ ṳӑᵒ

ᾼ Ԉȴ 

6.6 ᶺ ᵒḟМֽ ֵҒ Ὑᵒ  ҠḆҒỂԓ⁄ה

֯ иέ ϷҠѿ ῀Ȳᶺ ᾎ ֯ᵒ ϱ Ϡצ ᶧ Ȳѿцӑᵒ

ԈПҵȲỮצᾎ ᵒ ᶙ ᵫἨᵫ Ϣṳӑ צ ᵂ ∟Ȳ ᵒ Ἠ῏

╥ ᴿᾼד Ԉȴ ֽ Х ПиέȲἨ …֪ᵒḟᴟϱ Ҡ Ἠ῏╥

֫ᾼ ȲᾎỪ֯ᵒ Ȳ ᵫἨ Ừᾼѻ Ɫԓ ᵒ Ȳᵡ⁄Ẕᵒ Ѡרּ֯ה

ᾼ Ἠ ϱ Ҡ צ ᾼ֮ѠȴẔ ֽὨ ᵫἨᵫ Ϣᾼ ᵂȲ ᾎ ᵒ

П∟ȲẔ ᵂМṳḥצ Ởἤц ᵂἤȲҠѿṿẔ ᵂắẞ ᵂ ’ ᾼ Ȳ҅ῶ

ᵫἨᵫ ϢӐṝṳḥצӔ ᾼ Ҡѿ ҏᵫ ȲḆ ᵒ Ẕ҃ ԈПӇ ἤȴ 

ᴖ֑֯Ṷ ᵒḟᾼ ϱ Л ȲẔᵒ ᶧϱПӔ ἤЛֽӖṶ ᵒḟֵȲ

֪ⱢӖṶ ᵒḟ ѩẂ ῏ⱢӔ Пᵒ ᶧȷ ֑Ṷ ᵒḟМȲѩẂ ῏ Ɫ

ᾎ ứᵫ Ϣ צ ᵂ П∟Ȳ ᵒ ᴿᾼד Ԉ Ɫ ֵȴ֑Ṷ ԈМȲ

֑ᾎứѻ Ȳṳѹ ֑П Ѿ ϢᾼᴞӦ ȲЛ Л ȴᵀ╥

Ȳᶺ ֑Ṷ ᵒḟМȲ֯ᵒ ᵂ – Ȳ ᵒ ᴿᴖӑᵒד ᾼѩẂ

Пױֽ ȴ ᵂ῏צϚ Ȳᶺ≈ע ᾎ ֯ᵒ ᵂ – Ȳ╥ᵡҠѿ ҏϚ

ᵒ ᾼ ȲἨ῏╥ᵒ ᾼ Ҡѿẁᾎ ֯ᵒ ᵂ – ᵂⱢẔᵒḟП ᴕȴ

֪Ɫѿ֑Ṷ ԉᴖṕȲצ ֑П ֯֯ …ẞ ᵫᾼϢṝᴞӦȲֽὨᾎ ḥצϚứ

ᾼ Ȳ ֢ᾎỪ ὑ ᵂ Пṓ ᴖⱢȲ╥ᵡצ ⇔– ᵫ֯ ϱᾼ ᵓȲᴖ

Ҡ Ⱬ ᵫ֯ ϱ ᾼ Ӑ ᵓȲӑ҉и’ ᵫȴ 

רּ 6.7 ᶺ ᵂ – ᵒ Пע≈ 

֯ӐѝМȲ ֥ϱ Ἤ ᾼ Ȳѿц ὑᶺ ᵒḟᾼע≈Ȳᵂ῏≈ᴕּר ᾼạ⇔

╥ᵡҠѿ֯ᶺ ֵҒ ӣȴᴖѿ Schechter & Thomas Ἤ ҏᾼ ᴖṕȲẔ …

֯ᵒ М Ɫ Ȳṳѹҁ Ȳ᷂ἬצᾼḔ и ȲϚϚ ȴᵀ╥Ẕ ⁄

╥ᵒ Ɫ ȲṳѹҠ צ ᾼ֮ѠȴṳѹֽὨ ᵒ Ѡᾎ ӣὑᶺ ᾼ

Ȳѻ ╥Ὼᴿἤᾼ Ȳ֪Ɫּר ᵛḟᵒḟᾼạ⇔ȲἬѿצ Ὼᴿἤ֯׀צᾼ Ȳ

ᾎ ҠѿѿῺᴿἤᾼ ӦⱢᵛḟᵒḟȴᵀ╥ч ᶺ ȲֽὨ ӣ Ѡᾎᾼ ȲῺᴿἤ

ᴿѾ ᾼ֯׀ Ȳ֪ Ɫ֯ᵒ ᴿᾼ֝ד ȲẔ Ϸ╥֯ᵒ ῺᴿἤȲֽ ϚẃȲױ

― כ ᾼᵒ ȲҠ ‍ᶺ ᾎ Ἤ ṓᾼ ᾓȴᴖ Nimmer Ἤ ҏᾼ Ȳ

Ɫᶺ ᾎ Ἤ ӣПȲṳѹ֪נ ᾎ үϱֿ⇔ד81 3063 ӖṶᵒḟМȲὙӪ

֮ѿ ᴿẃᵒד ᶻ Ȳ ᴖѿױⱢ ᵂ – ᾼ ȴҠ ∟ẃצ ֵᾎ

֯ ӣϱצᵒ Ḕ ᾼ ӣȲᵀ╥ ӐϱȲἬᵒ ᾼ ╥Ϛ ᾼȴṳѹ֪Ɫ Ẓ

Ԉ…іӣּר ᵒḟᴖẃȲḆ ֵҒᾃ רּ ᵒḟ֯ᵒ ᵂ – ȲẔᵒ ᾼӔ
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Ḕ ѿцв ȴ֯ᾎ ᵒ ᶙ ᵫἨᵫ ϢП ᵂ╥ắᶺ ᵂ ᾎἬ’ П ᾼ∟Ȳ

ϯϚḔ…ᵒ ᵫ╥ᵡ ᵫП ᵂȷП∟ᵒ Ṇᾨ ᵂП ╥ᵡצ ᴿᾼד

ᶮȴᴖᶺ ᾎ ֯ Ӗ⇔ד99 ֿ 36 ᵒḟМȲᵒ ᶙ ᵫ ᵂắ ᵂ ᾎ’

П∟Ȳ ϯҟᵒ ᵫἬ– П и╥ᵡⱢῶ Ȳᵒ ᶙП∟И Ϥ ᴿᾼד

ᵒ ȴױᵒḟ Ὼּר ϱ Пᵒ ȲTה ╥ᵂ῏ ⱢἨ ϚϯẔ ᶧȲ

Ҡѿṿᵒ ᾼ ᶧḆⱢ ȲṳѹϷ רּ֥ Ἤ ᾼѠᾎȴᵀֽὨ ᵫ– ᵫ

ᵂ П Б Ὑ Ȳѹ ᵫЛᾨ ȲἨ῏Ẓ῏П ᴿד ⇔Бẞ Ὑ ῺᴿП ꜜȲ

ᶺ ᾎ ᵛҠ ậּר ϱПᵂᾎȲ᾿ ѿὙ ῺᴿⱢ П ȴּר ᾎ ὑὙ

ῺᴿП МȲ ὙẔὙ Ὼᴿ…֪ ᵫ ᾎ Ὑ ȲἨ╥ ᾎ Ὑ П֥

Ἠ֥ Ҡ ἤȲᴖ ậὙ ῺᴿП ᵒ ᵂ – ȴ֯ᶺ ᾎ ᵒḟМȲ ὑ Ӧ

М ҏ Ὑ ῺᴿП Ȳ ᾎ ὑᵒ Ȳ Лּֽר ᾎ ӻ҅Ὑ ῺᴿҠ ȴ

ᶺ ᾎ ᵒצ ᴿ∟ᵛד Ɫ Ӣ ᵂ – ȲֽȲֽᾎỪ ⱢẒ П ᵂ –

П ‍ Ὑ ȲЛӣԛѿ ц ᴿⱢᵒד Ȳᴿὑ ӦМ ᾎỪї МἬᵒ

П☼ Ἠ ֪ Ὑ ȲṿϢӖ ᵒḟ ȲҠѿḆҒ ᾎ Ἤ ậП ⇔ ᵒ

П Ɫה ȴ 

6.8 Ӑѝ∂ Пᵒ  ה

 

15 ᵂ῏∂ П ᵂ – ᵒ  ה

֥ѿϱἬⱢᾼиέȲᵂ῏Ҡѿ ҏϚ ∂ ᾼ ȴϷ ╥∂ Ẕᵒ ѠᾎҠѿ

Ṽ ϯԝ ᶧȲ ϚḔȲԒᵒ ᵫἨᵫ ϢἬѻ ᾼ ᵂ╥ᵡצ Ởἤ ἤȲϷ

╥ ᵫἨᵫ Ϣᾼ ᵂ╥ᵡắẞᶺ ᵂ ᾎП’ ȴᾎ Ɫ ᵫἨᵫ Ϣ צ

ᵂ П∟Ȳ ϯҟԛᵒ ᵫἬᶻ ῏╥ᵡⱢẓ ἤᾼ иȲ иṼ ѿ
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ᴿẃᵒד Ȳᵀ╥ᵒ ᾼв Ἤצ ȴ ϡḔ…ᵒ ᾼ ԈȲᴖ ὑ ᵫᴖ

ṕȲ᾿ Ὑ ╥‍ ᾼȲἬѿ ᵫϷҠѿѿ Ὑ ᵫ ᵫᾼ

ᵂȴ ᾼ иȲҠѿ ᴕּר ѿцᵒḟ Ἤṿӣᾼ ὙѠᾎȲẂֽ

ѿ ἤȲἨ╥֯ МẔ ᵂБ ⱢỂ῀ȲḀἨ ᵫὑ ᵫἬ֯ᾼ֮Ѡצ ᴩṆ

ᾨ ᵂ Ȳ Ὑ ᵫ֥צ ȲἨ῏╥֥ ᾼҠ ἤ ᵫṆᾨ ᵂȴᵒ ᶙ ᵫ

ᵫ ᵂП∟Ȳ ╥ Ϥ ᴿᾼד ◕Ȳ֯ױ иȲᶺ ᾎ ᴿҠ ậԒ

ᵒ ᵫἬ– ᾼ и╥ᵡⱢ ᵫ ᵂМῶ ᾼ֮ѠȲП∟ԛѿ֢ ᾎἨ῏╥ ứ

ᵫᵒᵑ ᵫ ᵫ ᵂП ╥ᵡצ  ᴿȴד

ᴖṕПȲ ᵒ ᶧⱢȲᾎ ὑᵒ ᶙ ᵫ צ ᵂ П∟Ȳ ϯҟṼ ֽᶺ

ᾎ ֯ᵒ ᵂ – ѿ ᴿᵒד ȴҬ╥в ϱȲӐѝἬ ҏПᵒ

ᶧѿцв ϱҠѿ Ɫ ᵒ ᶙ ϚḔᾼ ᵂ П∟Ȳ ϡḔⱢᵒ ᵫ╥ᵡ

ᵫṆᾨ ᵂȲ ϯҟȲ ϮḔԛᵒ ᴿȴᴖᵒד ᴿד ȲԒᵒ ᵫἬ

– ᾼ и╥ᵡⱢ ᵫṆᾨ ᵂМắ ᵂ Ἤ’ ᾼῶ Ȳ ứП∟ԛѿ֢ ᾎἨ

╥ ᴕ ứ ᵫȲᴖᵒḟ ᵫ╥ᵡ– ᵫ ᵂ ȴӐѝἬ ҏПᵒ ѠᾎȲἨ Ҡѿ

ᵂⱢӑẃᾎ ֯ ᵂ – ᾼ Ԉ ȲצϚ Ɫ ᾼᵒ Ḕ ѿц ᶧҠẁ ᴕȴ

ϚẃȲЛױֽ ᵫҠѿṼ ᵒ ᾼ ᶧẃ Ẕḃ ᵫᾼ ȲϷҠѿṿ ᵫ֯Ṯ

Ѡ ȲҠѿ ҏ ч ᵫᾼѻ ȴ֯ᾎ Ѡ ȲϷҠѿ Ɫ ֮е ᾎỪᾼї

ȲҠѿ с ᾼ Ҡ ἤȲӖṶѠ ϷҠѿṿ ᾨϚװ ḟȳṳѹצᵗὑ

ᾼ ȷ֑ṶѠ Ҡѿצᵗὑ Ȳ҉и’ ᵫ֯ ϱ ᾼ ȴ֪ᴖ ὑ

ϱ ᾼ ӦȲϷҠѿ сϢӖ ὑᾎ ᾼ‒ὢ⇔ȲЛ ὑṿϢӖ֯ ᵂ – Ȳ

Ϛ Ɫ Пᵒ ȴ╝ӐѝἬ ҏПṓ ȲҠѿ ẁ ᾎ ὑᵒ ᵂ – П

ᴕṼ Ȳᴖ ᵂ – טἬּצ Ȳᵒ ϱ Ἤצ Ⱥ 
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